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Court of Appeals of the District of Columbia 


No. 5708. 

David Burnet, Commissioner of Internal Revenue, Appel¬ 
lant, 


South Penn Oil Company, 
and No. 5709. 

South Penn Oil Company, Appellant, 

vs. 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 20785. 

South Penn Oil Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

For Petitioner: Clias. E. Hughes, Jr. Esq. (Withdrawn), 
Osacr R. Ewing, Esq., Harold L. Smith, Esq., J. C. Rogers, 
Esq. 

For Respondent: J. E. Mather, Esq., J. A. Lyons, Esq. 

Docket Entries. 

Transferred to Mr. Phillips 1/31/30. j 

1926. 

Oct. 25. Petition received and filed. Taxpayer notified. 
Oct. 27. Copy of petition served on General Counsel. 
Dec. 27. Answer filed by General Counsel. 

1—5708a 
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1927. 
Jan. 22. 

Apr. 28. 

May 2. 

1928. 


Oct. 

8. 

Nov. 

26. 

Nov. 

26. 

Dec. 

3. 

Dec. 

14. 

Dec. 

20. 

1929. 

Jan. 

14. 

Apr. 

8. 

Apr. 

8. 

Apr. 

8. 

Apr. 

10. 

Apr. 

13. 


Apr. 16. 
Mav 6. 

Mav 8. 

Mav 8. 
« 


Copy of answer served on taxpayer—General 
Calendar. 

Motion to amend answer embodving amendment 
liled bv General Counsel. 

Granted—both sides notified. 


Hearing date set 12/11/28. 

Motion for a continuance to Jan. 15, 1929 filed 
by taxpayer 11/27/28 granted to 1/15/29. 

Motion to amend petition, emboi/t/ing amend¬ 
ment, filed by taxpayer. 

Copy of motion and amended petition served on 
General Counsel. 

Motion for leave to file amended answer filed by 
General Counsel—amendment attached. 

Copy of motion served on taxpayer—assigned 
to* 1/9/29. 

Motion for continuance to April 16, 1929 liled 
by taxpayer. 1/15/29 granted to 4/16/29. 

Application for subpoena of S. G. Hartman et 

al. filed bv General Counsel. 

•> 

Motion that petitioner produce certain records 
filed bv General Counsel. 

Subpoena issued to S. G. Hartman and E. E. 
Crocker. 

Order to produce certain records at hearing en¬ 
tered. 

Motion to continue hearing to May 10, 1929 filed 
bv General Counsel. 4/16/29 granted to May 
13, 1929. 


Hearing had before Mr. Alilliken on respond¬ 
ent’s motion to continue to 5/10/29, granted. 

Motion for leave to file second amended answer 
filed bv General Counsel—amended answer 
tendered. 5/10 29 granted. 

.Motion to continue hearing to June 24, 1929 or 
thereafter filed bv taxpaver. 6/10/29 granted 
to 6/24/29. 

Copy of motion of 5/6/29 served on taxpayer. 
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1929. 

June 14. Notice of withdrawal of Chas. E. Hughes, Jr. as 
counsel for taxpayer filed. 

June 18. Notice of appearance of Oscar R. Ewing and 
Harold L. Smith as counsel for taxpayer filed. 

June 24. Hearing had before Mr. Arundel!—submitted. 

Briefs due 9/7/29—no exchange. Stipulation 
of facts filed. 

June 26. Transcript of hearing 6/24/29 filed. 

Sept. 6. Brief filed by General Counsel. 

Sept. 7. Brief filed bv taxpayer. 

1930. 

Oct. 8. Findings of fact and opinion rendered—P. W. 

Phillips, Div. 11. Decision will be entered ac¬ 
cordingly. 

Oct. 8. Decision entered—Division 11. 

1931. 

Apr. 2. Stipulation of venue filed. 

Apr. 3. Motion for order correcting record filed by tax¬ 
payer. 

Apr. 4. Stipulation of venue filed. 

Apr. 4. Petition for review by Court of Appeals for the 
District of Columbia filed bv General Counsel. 

Apr. 4. Order that findings of fact, promulgated 
10/8/30, be corrected entered. 

Apr. 6. Proof of service of petition for review filed 
(attorney). 

Apr. 7. Petition for review by Court of Appeals for 
the District of Columbia filed by taxpayer. 

Apr. 7. Proof of service filed. 

Apr. 8. Proof of service of petition for review filed by 
General Counsel (taxpayer). 

May 20. Motion for extension to 6/24/31 to complete 
record filed bv General Counsel. 

May 21. Agreed statement of evidence lodged. 

May 22. Order enlarging time to June 24,1931 for prepa¬ 
ration of record and delivery entered. 

May 25. Agreed statement of evidence approved and or¬ 
dered filed. 

June 4. Motion for 60 day extension to prepare and 
transmit record filed by taxpayer. 

June 5. Order enlarging time to Aug. 25,1931 for prepa¬ 
ration and delivery of record sur petition for 
review entered. 
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19c 

11. 

June 

19. 

J une 

20. 

Julv 

* 

29. 

Julv 

» 

31. 

Aug. 

14. 

Aug. 

17. 

Aug. 

20. 

Aug. 

V_T 

20. 

Sept. 

24. 

Sept. 

24. 

Sept. 

25. 

Sept. 

25. 

Oct. 

30. 

Oct. 

30. 

Oct. 

31. 

Oct. 

31. 


Motion for extension to 8/1/31 to prepare and 
complete record filed by General Counsel. 

Order that time for preparation and delivery 
of record sur petition for review be extended 
to Aug. 1, 1931 entered. 


Motion for extension to 8/24/31 to complete rec¬ 
ord filed bv General Counsel. 

Order enlarging time to Aug. 24,1931 for prepa¬ 
ration of evidence and transmission and de- 
liverv of record entered. 

Motion for enlargement to 10/1/31 to prepare 
and transmit record filed bv taxpaver. 

Order enlarging time to 10/1/31 to prepare and 
transmit record entered. 

Motion for enlargement to 10/1/31 to prepare 
and transmit record tiled bv General Counsel. 

Order enlarging time to 10/1/31 to prepare and 
transmit record entered. 

Motion for extension of time to 11/1/31 to pre¬ 
pare and transmit record filed by taxpayer. 

Motion for extension of time to 11/1/31 to pre¬ 
pare and transmit record filed by General 
Counsel. 

Order enlarging time to Xov. 1, 1931 for prepa¬ 
ration of evidence and transmission and de¬ 
livery of record entered (taxpayer). 

Order enlarging time to Nov. 1, 1931 for prepa¬ 
ration of evidence and transmission and de¬ 
livery of record entered (General Counsel). 

Motion for extension to 12/1/31 for preparation 
and transmission and delivery of record filed 
by taxpayer. 

Motion for extension to 12/1/31 for preparation 
and transmission and deliverv of record filed 
bv General Counsel. 

Order enlarging time to Dec. 1, 1931 for trans¬ 
mission and delivery of record entered (tax¬ 
payer). 

Order enlarging time to Dec. 1, 1931 for trans¬ 
mission and delivery of record entered (Gen¬ 
eral Counsel). 
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1931. 
Nov. 27. 

Nov. 27. 

Nov. 30. 

Nov. 30. 

Dec. 29. 

Doc. 30. 

Doc. 30. 

Dec. 30. 


1932. 
Jan. 29. 


Motion for enlargement of time to 1/1/32 to pre¬ 
pare and transmit record filed by taxpayer. 

Motion for extension to 1/1/32 to 
transmit record filed by Genera^ Counsel. 

Order enlarging time to Jan. 2,1932 to transmit 
and deliver record entered (taxpayer). 

Order enlarging time to Jan. 2,1932 to transmit 
and deliver record entered (General Counsel). 

Motion for extension to Feb. 1, 1932 to transmit 
record filed by taxpayer. 

Motion for extension to Feb. 1, 193J2 to transmit 
record filed by General Counsel. 

Order extending time to Feb. 1, 1932 to prepare 
evidence and transmit record entered. (Tax¬ 
payer.) 

Order extending time to Feb. 1,1932 to prepare 
evidence and transmit record entered (Gen¬ 
eral Counsel). 

Motion for extension to 4/1/32 to prepare and 


transmit record filed bv General 


Counsel. 


Jan. 29. Motion for extension to 4/1/32 to prepare and 


transmit record filed by taxpaye 


lr 

I*- • 


Feb. 1. Order enlarging time to Apr. 1, 1932 for trans¬ 
mission and delivery of record entered (tax¬ 
payer). 

Feb. 1. Order enlarging time to Apr. 1, 193 

mission and delivery of record entered (Gen¬ 
eral Counsel). 

Mar. 29. Motion for extension to 6/1/32 to 
transmit record filed by General 

Mar. 30. Motion for extension to 6/1/32 to 

transmit record filed bv taxpaveh 

Mar. 30. Order enlarging time to June 1, 1932 for prepa¬ 
ration of evidence and deliverv of record en- 

mt 

tered (General Counsel). 

Apr. 1. Order enlarging time to June 1, 19.‘|>2 for trans¬ 
mission and delivery of record entered. 

Apr. 19. Statement of evidence lodged by General Coun¬ 
sel. 


2 for trans- 


irepare and 
Counsel. 

)repare and 
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1932. 

May 20. Agreed statement of evidence lodged. 

May 21. Agreed praecipe filed. 

May 24. Agreed statement of evidence approved and or¬ 
dered filed. 

5 Filed Oct. 25, 1926. 

United States Board of Tax Appeals. 

Docket No. 20785. 

South Penn Oil Company, a Corporation Organized and 
Existing under the Laws of the Commonwealth of Penn¬ 
sylvania, Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiencv set forth bv the Commis- 

» •• 

sioner of Internal Revenue in his notice of deficiency, dated 
August 27, 1926, bearing the symbols IT:CR :G-1-60D-ECE, 
and, as a basis of its proceeding, alleges as follows: 

1. The petitioner is a corporation duly organized and 
existing under the laws of the Commonwealth of Penn¬ 
sylvania with its principal office at No. 545 William Penn 
Way, Pittsburgh, Pennsylvania. Petitioner's address is 
care of Hughes, Rounds, Schurman & Dwight, 100 Broad- 
wav New York Citv, New York. 

2. The notice of deficiency (a copy of which is attached 

hereto and marked “Exhibit A”) was mailed to peti- 

6 tioner on August 27, 1926. 

3. The taxes in controversy are alleged additional 
income and profits taxes of Big Creek Development Com¬ 
pany, formerly a corporation organized and existing under 
the laws of the State of West Virginia, but now dissolved, 
for the calendar year 1915 in the amount of $3510.55, for 
the calendar year 1916 in the amount of $5756.16 and for the 
nine months’ period from January 1 to September 30, 1917, 
in the amount of $51,640.66, and of Yawkey-Freeman Drill¬ 
ing Company, formerly a corporation organized and exist¬ 
ing under the laws of the State of West Virginia, but now 
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dissolved, for the nine months’ period from January 1 to 
September 30, 1917, in the amount of $2872.88. The said 
alleged taxes are now proposed to be assessed against the 
petitioner as alleged transferee of the assets of said cor¬ 
porations. The full amount of all the above mentioned 
alleged additional taxes is in controversy. 

4. The determination of tax set forth in ^aid notice of 
deficiency is based upon the following errors: 

(a) The periods of limitation provided by the Revenue 
Act of 1921 and the Revenue Act of 1924 for assessment 
against the taxpayers, to wit, said Big Creek Development 
Company and said Yawkey-Freeman Drilling Company, 

had expired before the enactment of the Revenue 

7 Act of 1926, and no assessment of said alleged ad¬ 
ditional taxes against said taxpayers was made 

within said period; 

(b) The attempted assessment of said alleged additional 
taxes against the petitioner, as alleged transferee of the 
assets of said taxpayers, to wit, said Big Creek Develop¬ 
ment Company and said Yawkey-Freeman Drilling Com¬ 
pany, is barred by the period of limitation provided by the 
Revenue Act of 1926 for assessment of any liability of 
a transferee; 

(c) The attempted assessment of said alleged additional 
taxes against said taxpayers, to wit, said Big Creek De¬ 
velopment Company and said Yawkey-Freeman Drilling 
Com]winy, was barred by the periods of limitation provided 
by the Revenue Act of 1921 and the Revenue Act of 1924, 
and the liability, if any, of said taxpayers for said alleged 
additional taxes was extinguished by the provisions of the 
Revenue Act of 1926; 

(d) The petitioner was not liable at law or in equity, as 
transferee of the assets of said taxpayers, to wit, said Big 
Creek Development Company and said Yawkey-Freeman 
Drilling Company, or otherwise, for said alleged additional 
taxes, either at the time of the enactment of the Revenue 
Act of 1926, or at the time of the mailing of ^aid notice of 

deficiency against it, and it is not now si> liable; 

8 (e) Said alleged additional taxes arci, and the at¬ 
tempted assessment of the same agaijist the peti¬ 
tioner as a transferee of the assets of said Big Creek De¬ 
velopment Company and Yaukey-Freeman Drilling Com¬ 
pany is, wholly unauthorized and illegal. 
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5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) Big Creek Development Company and Yawkey- 
Freeman Drilling Company were, prior to the year 1917, 
corporations organized and existing under the laws of the 
State of West Virginia; 

(b) During the month of August, 1917, the petitioner 
purchased all of the capital stock of said Big Creek De¬ 
velopment Company and said Yawkev-Freeman Drilling 
Company, and thereafter purchased all of the property and 
assets of said corporations, and said corporations were dis¬ 
solved, pursuant to the laws of the State of West Virginia, 
on or prior to September 30, 1917, and did no business after 
the month of September, 1917; 

(c) Upon information and belief, that returns of Federal 
income and/or excess profits taxes were duly filed on behalf 
of said Big Creek Development Company as follows: for 

the calendar year 1915, on or about February 21, 
9 1916; for the calendar year 1916, on or about April 

7, 1917; and for the nine months’ period from Janu¬ 
ary 1 to September 30, 1917, on March 30, 1918; and the 
amount of such taxes shown to be due under said returns 


was duly paid; that on September 25, 1918, an amended re¬ 
turn was duly filed on behalf of said Big Creek Develop¬ 
ment Company for said nine months’ period from January 
1 to September 3(1, 1917, and the amount of taxes shown to 
be due under said amended return was duly paid; that a 
return of Federal income and excess profits taxes for the 
nine months’ period from January 1 to September 30, 1917, 


was duly filed on behalf of said Yawkev-Freeman Drilling 


Company on or about March 30, 1918, and the amount of 


such taxes shown to be due under said return was duly 


paid: 

(d) That on or about August 18, 1925, the Commissioner 
of Internal Revenue sent to said Big Creek Development 
Company a notice of deficiency, which, together with the 
attached schedules, set forth an alleged deficiency of said 
Company and of ,said Yawkev-Freeman Drilling Company 
(which said notice described as an “affiliated company”) 
for the same vears and in the same amounts as those set 


forth in the above mentioned notice of deficiency sent to the 
petitioner on August 27, 1926, (Exhibit A hereto annexed); 
that copies of said notice of deficiency, dated August 18, 
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1925, and of said attached schedules are hereto an- 
10 nexed, marked 44 Exhibit B ’ ’; 

(e) Upon information and belief, tha|t no assess¬ 
ment of said alleged additional taxes against said Big Creek 
Development Company and/or said Yawkey-Freeman Drill¬ 
ing Company was ever made until some time 
18, 1925; 

(f) That notices of the assessment of said 
tional taxes, dated January 2, 1926, were sent 
Creek Development Company and said Yawkey-Freeman 
Drilling Company, respectively, and copies of the same are 
hereto annexed marked 4 4 Exhibits C”, 44 C-1”, 

44 C-3”; 

(g) Upon information and belief, that no cojurt. proceed¬ 
ing against either of said taxpayers, the said Big Creek De¬ 


fter August 


lleged addi- 
to said Big 


C-2” and 


rilling Com- 
lent against 


velopment Company or said Yawkey-Freeman D 
pany, has ever been begun, nor has any judgn 
cither of them for said alleged additional taxes ever been 
recovered, nor has any execution against either of them ever 
been returned. 

6. The petitioner prays for relief from the deficiency as¬ 
serted bv the Commissioner of Internal Revemie in the fol- 
lowing and each of the following particulars: 

(a) That the determination of the alleged deficiency by 
said Commissioner in his said notice of deficidncv against 
the petitioner, dated August 27,1926, be set aside and 
11 declared null and void; 

(b) That the determination of the alleged defici- 


>f deficiency 
nd Yawkey- 
25, and said 


enev bv said Commissioner in his said notice c 
* » 

against said Big Creek Development Company a 
Freeman Drilling Company, dated August 18, 16 
assessment of said alleged additional taxes against said cor¬ 
porations, be set aside and declared null and v6id; 

(c) That it be determined that neither said Big Creek De¬ 
velopment Company nor said Yawkey-Freeman Drilling 
Company, nor the petitioner as alleged transferee of the 
assets of said corporations, is liable for said aflegcd addi¬ 
tional taxes or for any part thereof. 

Wherefore petitioner prays that this Board may hear and 
re-determine the deficiencv herein alleged. 

CHARLES E. HUGHESi Jr., 

Counsel for the Petitioner . 


Office and Post-Office address: 100 Broadway, 
Manhattan, City of New York. 


Borough of 
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12 Commonwealth of Pennsylvania, 

County of Allegheny, ss: 

F. J. Huffman, being duly sworn, says that he is the Vice- 
President of South Penn Oil Company, the petitioner above 
named, and that he is duly authorized to verify the foregoing 
petition; that he has read the foregoing petition, or had the 
same read to him, and is familiar with the statements con¬ 
tained therein and that the facts stated are true, except as 
to those facts stated to be on information and belief, and 
those facts he believes to be true. 

F. J. HUFFMAN. 

Subscribed and sworn to before me this 21st day of Oc¬ 
tober 19‘>6 

’ (Signed); GEORGE A. SMITH, 

[notarial seal.] Notary Public . 

George A. Smith, Notary Public. 

My commission expires April 1, 1927. 

13 Exhibit A. 

Treasury Department, Washington, D. C. 

Office of Commissioner of Internal Revenue. 


IT: CR: G-1-60D-ECE. 

! Aug. 27, 1926. 

South Penn Oil Company, 

Pittsburgh, Pa. 

Sirs: 

As provided in Section 280 of the Revenue Act of 1926, 
there is proposed for assessment against you the amount 
of $60,907.37 constituting your liability as a transferee of 
the assets of the Big Creek Development Company, 4242 
Sixth Ave., Pittsburgh, Pennsylvania, formerly 1211 First 
National Bank Building, Huntington, West Virginia, for 
income and profits taxes in the amount of $60,907.37 due 
from the Big Creek Development Company, for the years 
1915 to 1917, inclusive, and the amount of $2,872.88 con¬ 
stituting your liability as a transferee of the assets of the 
Yawkcy and Freeman Drilling Company, 424 Sixth Avenue, 



SOUTH PENN OIL COMPANY. 


11 


Pittsburgh, Pennsylvania, formerly 1211 First National 
Bank Building, Huntington, West Virginia, for income and 
profits taxes in the amount of $2,872.88 due from the 
Yawkcy and Freeman Drilling Company for the year 1917 
as shown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1926, you are allowed 60 days from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Efoard of Tax 
Appeals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the Board with- the 60-day period, 
not counting Sunday as the sixtieth day. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 

attention of IT: CR: G-1-60D-ECE. In the event that vou 

* 

acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

Respectfullv, 

D. H. BljAIR, 

Commissioner, 

(Signed) By C. R. NA&H, 

Assistant to the Commissioner. 

Inclosure: Statement, Agreement, Form 4. j 
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14 IT :CR:G-1. ECE. 

Big Creek Development Company. 

Statement of Returns Examined and Resulting Tax Liability. 

Returns Examined. 

Company. Year. Date filed. Form 

Big Creek Development Company, 

424 Sixth Avenue, Pittsburgh, 

Pennsylvania. 1915 Feb. 24, 1916. 1031 

Big Creek Development Company... 1916 Apr. 9,1917. 1031 

Big Creek Development Company... 1917 Apr. 1, 191S. 1031-1103, 

Original 

Sept. 27, 1918. 1031-1103, 

Amended 

Yawkey & Freeman Drilling Com¬ 
pany, 424 Sixth Avenue, Pitts¬ 
burgh, Pennsylvania. 1917 Apr. 1,1918; 1031-1103 

Resulting Tax Liability. 

i Company. Year. Deficiency. 

Big Creek Development Company, 424 Sixth Avenue, 

Pittsburgh, Pennsylvania. 1915 83,510.55 

Big Creek Development Company. 1916 5.756.16 

Big Creek Development Company. 1917 51.640.66 

Total. S60.907.37 

Yawkey Freeman Drilling Company, 424 Sixth Avenue, 

Pittsburgh, Pennsylvania. 1917 2.S72.88 

The records of' this office indicate that the Big Creek De¬ 
velopment Company and the Yawkey-Freeman Drilling 
Company were dissolved and the assets transferred to you 
on or about September 11)17. 

The adjustments producing the above stated results are 
fully explained in Bureau letter dated August 18, 192'), ad¬ 
dressed to the Big Creek Development Company, in care of 
your corporation. 

15 Exhibit B. 


Copy. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address replv to Commissioner of Internal Revenue and 
refer to IT:CR:G-1. CXT-60 da. 
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Aug. 18,1925. 

Big Creek Development Company, 

C/o South Penn Oil Company, 

545 Win. Penn Way, 

Pittsburgh, Pennsylvania. 

Sirs: 

The determination of vour income tax liability for the 
taxable years 1913 to 1916 inclusive, and the period ended 
September 30, 1917 together with that of your affiliated 
company for the period ended September 30,1917 disclosed 
a deficiency in tax for the years 1915 and 1916 and the period 
ended September 30, 1917 amounting to $60,907.37. The 
adjustments made are shown in detail in tlje attached 
Schedules 1 to 17 inclusive. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, vou are allowed 60 da vs from the date 
of mailing of this letter within which to tile an appeal to the 
United States Board of Tax Appeals contesting in whole or 
in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assessment 
has been made, or where a taxpayer has appealecj and an as¬ 
sessment in accordance with the final decision on such ap¬ 
peal has been made, no claim in abatement in respect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the enclosed 
agreement consenting to the assessment of thd deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, 1). C., for the attention of IT :CR :G-1-CNT. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 
By J. G. BRIGHT, 
Deputy Commissioner. 

Enclosures: Statement (Schedule 1), Schedules 2 to 17, 
inc., Agreement, Form A. 
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16 Big Creek Development Company. 

Schedule 1. 

Statement of Returns Examined and Resulting Tax Liability. 

Returns Examined. 


Company. 

Big Creek Development Company. 
Big Creek Development Company. 
Big Creek Development Company. 
Big Creek Development Company. 
Big Creek Development Company. 
Yawkey-Freeman Drilling Company 


Year. Form. Date filed. 

1913 1033 February' 24, 1914 

1914 1031 February 26, 1915 

1915 1031 February 24, 1916 

1916 1031 April 9, 1917 

1917 1031-1103 April 1, 1918 

1917 1031-1103 April 1, 1918 


Tax Liability. 


Company. Year. 

Big Creek Development Company. 1913 

Big Creek Development Company. 1914 

Big Creek Development Company. 1915 

Big Creek Development Company. 1916 

Big Creek Development Company. 1917 

Yawkey-Freeman Drilling Company. 1917 


Additional Over¬ 
tax. assessment. 

. $754.97 

. 882.01 

S3.510.55 . 

5,756.16 . 

51,640.66 . 

2,872.88 . 


A waiver covering the years 1912 to 1915, inclusive, of 
the Big Creek Development Company filed on May 9, 1925, 
and waivers for the vears 1916 and 1917 of the Big: Creek 
Development Company and Yawkey-Freeman Drilling Com¬ 
pany expire on December 31, 1925. 

The adjustments shown herein are based on the Revenue 
Agent’s report dated June 30, 1922, data contained in your 
briefs of November 7, 1924 and May 15, 1925, and informa¬ 
tion submitted at a conference in this office, held with rep¬ 
resentatives of your company on March 16, 1925. 

The adjustments under this audit are in conformity with 
the decisions reached in the above-mentioned conference, 
and also with your supplemental brief of May 15, 1925, with 
the exception of the allowance on the basis of the March 1, 
1913 value of depletion for the years 1913, 1914 and 1915, 
and the allowance of dividends received in the years 1913, 
1914, 1915 and 1916 as deductions in computing taxable net 
income for these years. 

17 Depletion in the years 1913, 1914 and 1915 is lim¬ 
ited to 5% of the gross value of the output for each 
of those years. Dividends received during the years 1913 
to 1916 inclusive, under the Revenue Acts of 1913 and 1916, 
must be included in taxable net income. 
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A claim for abatement in the amount of $82,83^.15 for the 
year 1917 was filed by the Big Creek Development Company 
on December 12, 1919. Due consideration has been given 
the statements contained therein in arriving at the correct 
tax liability for 1917. 

Certificates of Overassessments for the amounts shown 
above will be issued through the office of the Collector of 
Internal Revenue for your district and will be applied by 
that official in accordance with the provisions of Section 
281 (a) of the Revenue Act of 1924. 

The right of appeal as set forth herein applies only to 
those years in which there is a deficiency in ta^ as defined 
bv Section 273 of the Revenue Act of 1924. 

w 


18 Big Creek Development Company, Year Ended Dec. 3^ 


Net income: 


Schedule 2. 


Net income as disclosed by return 
As corrected. 


, 1913. 

$350,012.75 

1,235,749.22 


Net additions. S885,136.47 

Additions: 


(a) Adjustment in gross income 

(b) New producing wells. 

(c) Excessive depreciation. 

(d) Adjustment for expenses.... 

Total additions. 

Deduction: 

(e) Depletion allowed. 


$17,466.58 

127,371.00 

820,166.06 

13,180.48 


$978,184.12 
93,047.65 


Net additions as above. 8885,136.47 

Schedule 2. 

Explanations of Items Changed. 

(a) Adjustment in gross income. | $17,466.58 

The gross income reported on your original return has 
been corrected to agree with that shown on the amended 
schedule filed on May 15, 1925. 


Gross income shown on amended schedule. $1,860,952.90 

Add: Deductions attributable to prior years: Additional 1910- 

1911-1912 income taxes. 18,029.91 

Total. 81,878,982.81 

Gross income shown on original return. 1,861,516.23 

Net additional. $17,466.58 

19 (b) New producing wells. $127,371.00 
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This amount represents the excess deduction for new 
producing wells disallowed on your original return, over the 
amount allowed for development expenses as claimed in the 
amended schedules for 1913. 


Cost of new producing wells on original return. $339,884.23 

Development expenses allowed. 212,513.23 

Disallowed. $127,371.00 

(c) Excessive depreciation. 820,166.06 


Depreciation Irak been allowed on plant and equipment as 
claimed in vour brief filed on Mav 15, 1925. 

Depreciation deducted on original return. $933,013.52 

Depreciation allowed: 

Oil producing plant. $104,187.80 

Other investments. 8,659.66 

- 112,847.46 

Excessi ve. $820,166.06 

(d) Adjustment for expenses. $13,ISO.48 

On basis of the amended schedules for 1913, expenses for 

the vear have beeii reduced bv the above amount. 

* * 


Amount of ordinary and necessary expenses 
shown on your original return. $191,958.08 


$191,958.08 


Expenses shown on amended schedule: 


Labor on farms.. 73,094.25 

Cleaning out expense. 34,379.07 

Repairs.,j. 41,353.34 

Lubricants... 2,028.59 

C. H. Johnson, Treasurer. 50.35 

Surveying account. 1,206.22 

Road expense. 1,728.76 

House. 14.35 

Salaries. 24,243.16 

Expenses.1. 6,079.31 

C. H. Freeman. .1. 160.81 

Legal.L. 7S0.26 

Personal injury... 350.00 


Less: Interest 


$185,468.47 

6,690.87 

- 178,777.60 


Excessive deduction. $13,180.48 

20 (c) Depletion allowed. $93,047.65 


i 

Depletion allowable for 1913 is limited to 5% of the gross 
value of the output for the year. 

Dividends received during the year are not deductible 
from gross income in computing taxable net income. 
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Schedule 3. 

Computation of Tax, 1913— Total Tax. 

Taxable net income, Schedule 2. SI, 235,749 .$2 

Taxable at 1 %. 1,235,749.^2 

Previously assessed: 


$12,357.49 


March 1914 List, Page 7, Line 15 
Less refund, January 28, 1916. . . 


3,013.03 


16,126.09 


13,112.46 

j -- 

Overassessment.j. 754.97 

This refund (or credit) is made in accordance with the 
provisions of Section 281 (c) of the Revenue Act of 1924. 

Schedule 4. 

Big Creek Development Company, Year Ended Dec. j31, 1914. 


Net income: 

Net income as disclosed by return. 
As corrected. 


21 


Net additions. 
Additions: 


$153,883.25 

768,063.39 

$614,180.14 


(a) New producing wells. 

(b) Excessive depreciation. 

(c) Adjustment for expenses. 

(d) Overassessment 1914 income tax 


$101,338.90 

523,278.59 

50,374.88 

3,768.60 


Total additions 


$678,760.97 


Deduction: 

(e) Depletion allowed. 

Net additions as above. 

Explanations of Items Changed. 
(a) New producing wells. 


64,580.83 

$614,180.14 

$101,338.90 


This amount represents the excess deduction for new 
producing wells disallowed on your original return, over the 
amount allowed for development expenses as claimed in the 
amended schedule for 1914. 


Cost of new producing wells on original return 
Development expenses allowed. 

Disallowed. 

(b) Excessive depreciation. 


$239,984.93 

138,646.03 

$101,338.90 

$523,278.59 


Depreciation has been allowed on plant and Equipment as 

claimed in vour brief filed on May 15, 1925. 

* • • 


2—5708a 
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Depreciation deducted on original return. $643,741.13 

Depreciation allowed: 

Oil producing plant. §112,841.69 

Other investments. 7,620.85 

- 120,462.54 


Excessive. S523.27S.59 


22 (c) Adjustment for expenses. S50.374.S8 

On the basis of the amended schedules for 1914, expenses 
for the vear have been reduced by the above amount. 


Amount of Expenses Shown on Your Original Return. 


Expenses, general 

Rentals. 

Losses. 

Taxes. 


S225.984.41 

1.628.68 

5,151.20 

40.078.26 


Total. S272.S42.55 

Expenses shown on amended schedule. S455.913.40 

Less depreciation and development expense 

allowed above. 259,108.57 

- 196,804.S3 


Excessive deduction... $76.037.72 

Less: Correction in gross income reported on original return as 
shown in amended schedules... 25,662.84 


Xet restoration to income 


$50.374.SS 


(d) Overassessment, 1913 income tax. 3,768.60 

The excess of the amount of income tax paid in 1914 for 
1913 over the corrected tax liabilitv has been restored to 


income: 

Total tax paid in 1914. S16,126.09 

Correct tax liability (See schedule 3)... 12,357.49 

Restored to income. 3.768.60 

(e) Depletion allowed. 64,580.83 


Depletion allowable for 1914 is limited to 5% of the gross 
value of the output for the year. 

Dividends received during the year are not deductible 
from gross income in computing taxable net income. 


23 Schedule 5. 

Computation of Tax , 1914 —Total Tax. 

Income. Tax. 

Taxable net income, Schedule 4. S768.063.39 

Taxable at l %... 76S. 063.39 $7,680.63 

Previously assessed: 

Februarv, 1915, List, Page 14, Line 10. None 

March, 1915 List, Page 9, Line 13. S7,108.51 

March, 1916 List, Page 17, Line 13. 1,454.13 

- 8.562.64 


Overassessment 


882.01 
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This refund (or credit) is made in accordance with the 
provisions of Section 281 (c) of the Revenue Act of 1924. 

Schedule 6. 

Big Creek Development Company, Year Ended Dec. 3|1, 1915. 


Net income: 

Net income as disclosed by return 
As corrected. 

Net additions. 

Additions: 

(a) Adjustment in gross income.. 

(b) Excessive depletion. 

(c) Adjustment for expenses. 

Total additions. 

Deductions: 

(d) Additional depreciation. 

(e) Development expenses. 

Total deductions. 

Net additions as above 


$193,172.67 

544,228.29 


$351,055.62 


$43,681.70 
383,974.7< 
78,532. 


$506,189.37 


$90,414.82 

64,718.93 


155,133.75 


S351,055.62 


24 Explanation of Items Changed. 

(a) Adjustment in gross income. 


$43,681.70 


The gross income reported on your original return has 
been corrected to agree with that shown on tlie amended 
schedules tiled on May 15, 1925. 


Gross income shown on amended schedule. 

Less overassessment shown for 1914. 

Net. 

Gross income shown on original return. 

Increase representing restoration of capital assets 

(b) Excessive depletion. 


$906,097.72 

5,710.14 

$900,387.58 

856,705.88 

43,681.70 

$3S3,974.79 


Depletion allowable for 1915 is limited to 
gross value of the output for the year. 


5 c /c of the 


Amount deducted on return. 
Amount allowable. 

Excessive. 

(c) Adjustment for expenses 


$429,279.68 

45,304.89 

$383,974.79 

$78,532.88 


On basis of the amended schedules for 1915, Expenses for 
the year have been reduced by the above amount. 
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Amount of Expenses Shown on Your Original Return. 

Expenses, general. $192,533.66 

Rentals. 1,578.76 

Taxes. 29,767.22 


Total. S223.S79.64 

Expenses shown on amended schedule. $310,854.40 

Less: Depreciation and development expenses 

allowed herein. 165,507.64 

- S145.346.76 


Excessive deduction 


S78.532.S8 


25 (d) Additional depreciation. S90.414.82 

Depreciation has been allowed on plant and equipment as 
claimed in your brief filed on May 15, 1925. 


Depreciation allowed: 

Oil producing plant. S93,021.59 

Other investments. 7,767.12 

Total. S100.78S.71 

Depreciation deducted on original return. 10,373.89 

Additional. S90.414.S2 

(e) Development expense. S64.718.93 


Development expense as claimed in your brief of May 15, 
1925 has been allowed. 


Schedule 7. 

Computation of Tax , 1915 —Total Tax. 

Taxable net income, Schedule 6. $544,228.29 

Taxable at 1 %.. 544,228.29 

- S5.442.28 


Previously assessed: February, 1916 List, Page 4, Line 33. 1,931.73 

Additional tax. 3.510.55 


26 Big Creek Development Company, Year Ended Dec. 31, 1916. 


Schedule 8. 

Net income: 

Net income as shown in office letter dated Oct. 10, 1924. $285,443.64 

As corrected. 2S7.808.19 


Net additions. 2.364.55 


Additions: 

(a) Capital expenditures. S27.043.70 

(b) Excessive depletion. 71,120.45 

(e) Adjustment for expenses. 155,133.25 

(d) 1915 Income tax. .. 1.931.73 


Total additions 


S255.229.13 
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Deductions: 

(e) Additional depreciation. . 

(f) Development expense 

(g) 1913 Income tax refund. 

(h) 1916 Income tax accrued 


$81,371.74 

16S,431.92 

3,013.63 

47.29 


Total deductions. 

Net additions as above. 

Explanations of Items Changed. 

(a) Capital expenditures. 

Tliis amount represents expenditures in 


$27,043.70 

1916 which 

should have been capitalized. It is, therefore, disallowed 
as expense and restored to income as shown in your 
amended schedule filed May 15, 1925. 


$252,864.58 


2,364.55 


(b) Excessive depletion. 


Depletion allowable for 1916 based on March 1, 1913 value. . . . 
Amount allowed in office letter dated October 10, 1924. 


27 


Excessive. 

(c) Adjustment for expenses. 


On the basis of the amended schedules for 1916, expenses 


for the vear have been reduced by the amount s 


liown above. 


Amount of Expenses Shown on Your Original Return. 


Expenses, general 

Rentals. 

Taxes. 


Total. 

Expenses shown on amended schedules. $462,012.00 

Less: Depreciation and development expenses 
allowed herein. 268.366.69 


Excessive deduction 
(d) 1915 Income Tax. 


$71,120.45 

$412,226.97 

483,347.42 


$71,120.45 

$155,133.25 


$319,416.81 

1,291.07 

28,070.68 


$348,778.56 


193,645.31 


$155,133.25 

1,931.73 


The Revenue Act of 1916 provides for the allowance as a 


deduction from income of income taxes accruec; 
vear. Inasmuch as the 1916 income tax is heii 


and allowed as a deduction and since the ta^es for two 


years cannot be deducted in one year, the 1915 
paid in 1916 is disallowed. 

(e) Additional depreciation. 


during the 
ein accrued 


income tax 


$81,371.74 
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Depreciationjhas been allowed on plant and equipment as 
claimed in your brief of May 15, 1925. 

Depreciation allowed: 

Oil producing plant. $92,119.71 

Other investments. 7,815.06 

$99,934.77 

Depreciation deducted on original return. 18,563.03 

Additional.... $81,371.74 

28 (f) Development expense. $168,431.92 

Development expense as claimed in your brief of May 15, 
1925 has been allowed. 

(g) 1913 Income tax refund. 3,013.63 

An analysis of the surplus account shows that the amount 
of refund of income tax for 1913, $3,013.63 made on January 
28, 1916 was included in income for 1916. The total over¬ 
assessment for [1913, $3,768.60 was restored to income for 
1914; therefore,, the refund made in 1916 should not be in¬ 
cluded in net income. 


(h) 1916 income tax accrued. $47.29 

Total tax for 1916 has been accrued and allowed as a de¬ 
duction from income for the year: 


1916 income tax corrected. $5.756.16 

Amount accrued in office letter of Oct. 10, 1924. 5.708.87 


Additional 


$47.29 


Schedule 9. 

Computation of Total Tax, 1916. 

Net income (Schedule 8). $287.808.19 

Taxable at 2%. 287,808.19 $5,756.16 

Previously assessed. None 


Tax to be assessed. S5,756.16 

Big Creek Development Company, Period Ended Sept. 30, 1917. 


Schedule 10. 

Net income: 

Net income as shown in office letter dated October 10, 1925.... $397,783.89 

As corrected. 325,085.81 

Net deductions as above.. $72,698.08 

29 Additions: 

(a) Excessive depletion. $52,267.51 

(b) Income tax disallowed. 975.25 


Total additions 


$53,242.76 
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Deductions: 

(c) Adjustment for expenses. 

(d) Additional depreciation. 

(e) Development expenses.. 


$16,151 .Of 
59,241.3f 
50,548.45 


Total deductions. $125,940.84 

Net deductions as above. $72,698.08 

T? 7 _j* 7a _7 


Explanations of Items Changed . 


(a) Excessive depletion. 


$52,267.51 


Depletion allowable for 1917 based on March 1, 1913 value is_ $238,626.18 

Amount allowed in office letter dated October 10, 1924. 290,893.69 


Amount allowed in office letter dated October 10, 1924. 290,893.69 

Excessive. S52,267.51 

(b) Income tax disallowed. $975.25 

This amount as shown in the Revenue Agent’s report 
dated June 30, 1922 is disallowed as it represents 1916 in¬ 
come tax paid in 1917. 


(c) Adjustment for expenses. 


S16,151.06 


On the basis of the amended schedules for 1917, total ex- 

I 7 

penses have been allowed as shown on the revised schedule. 


30 Amount of Expenses Shown on Your Original Return. 

Expenses. $264,519.08 

Taxes. 14,373.78 

Total.1 S278.892.86 

Less: Amounts disallowed in office letter of October 10, 1924: 

Drilling account. $55,716.60 

Bonuses. 5,516.87 

Supply account inventory. 46,972.89 

- 108,206.36 

Net expenses previously allowed. $170,686.50 

Expenses shown on amended schedule. $302,322.15 

Less: Depreciation and development expenses 

allowed herein. 115,484.59 

- 186,837.56 


Additional expense. 


(d) Additional depreciation, 


$16,151.06 

$59,241.36 


Depreciation has been allowed on plant and equipment as 
claimed in your brief of May 15, 1925. 


Depreciation allowed: 

Oil producing plant. $59,951.26 

Other investments. 4,984.91 

Total. $64,936.17 

Depreciation deducted on original return. 5,694.81 

Additional. $59,241.36 

(e) Development expense. $50,548.42 
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Development expense as claimed in your brief of May 
15, 1925 has been allowed. 

Schedule 11. 

Yawkey Freeman Drilling Company. 

Net income: 

Net income as disclosed by Revenue Agent’s report dated June 


30, 1922 (forwarded). S6.621.62 

31 Brought forward. $6,621.62 

As corrected. 6,621.62 


Adjustments 


None 


Schedule 12. 

Consolidated Net Income, 1917. 
Net income as corrected: 


Big Creek Development Company (Schedule 10)... $325,085.81 

Yawkey Freeman Drilling Company (Schedule 11). 6,621.62 


Total. $331,707.43 

Deduct: Dividends received... 11.819.55 


Consolidated net income for excess profits tax purposes. . $319,887.88 

Schedule 13. 

Invested Capital. 

Capital stock and surplus as shown on original balance sheet at 


December 31, 1916.. $191,685.87 

As corrected (invested capital)... 488,592.00 


Net additions as explained below 


$296,906.13 


Additions: 


(a) Restoration of plant and equipment costs. .. 

(b) Overassessment, 1913 income tax. 

(c) Surplus Yawkey Freeman Drilling Company. 


$498,541.39 
754.97 
21.029.52 


Total additions 


$520,325.88 


Reductions: 

(d) Additional taxes prior years. $9,266.71 

(e) Accounts payable .|. 1.220.00 

(f) Dividend adjustments. 212.933.04 


Total reduct ions.. 223.419.75 


Net additions 


$296,906.13 


32 ’ Explanation of Items Changed. 

(a) Restoration of plant and equipment costs. $498,541.39 

On the basis of the data submitted with your brief of May 
15, 1925, the adjustment shown below has been made in the 
plant and equipment account. 
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Total amount of plant and equipment charges capitalized as pef 
original balance sheet. 


§137,228.80 


Restorations as per Amended Balance Sheet. 

Oil producing plant. SI, 204,011.96 

Equipment. 138,411.40 

Leases and Real Estate. 29,444.47 

Stocks and Bonds. 11,639.70 

Supplies. 25,566.53 

-L 

§1,409,074.0^ 


Less: 


Depreciation sustained: Oil 

producing plant. §677,728.05 


Other investments. 
Losses. 


71,611.06 

25,164.76 


774,503.87 


Adjustments: 

Account payable to Yawkcy 
Freeman Drilling Com¬ 
pany not set up on books. 
Less: Error in expense total 
for 1913... 


§634,570.lO 


§1,220.00 

20.00 


1,200.00 


635,770.19 


Net restoration to invested capital. 

(b) Overassessment, 1913 income tax. 

The amount of tax paid for 1913 in excess ofl 


§498,541.39 
§754.97 
the correct 

tax liability has been restored to invested capital for 1917. 

§16,126.09 
3,013.63 


Tax paid in 1914. 

Less refund made January 28, 1916 


Correct tax liability (Schedule 3). 

O vcrasscssment. 

33 (c) Surplus Yaw key Freeman Drilling Company. 


§13,112.46 

12,357.49 


§754.97 
§21,029.52 

The total surplus of the Yawkey-Freeman Dijilling Com¬ 
pany at December 31, 1916 has been included in| computing 
consolidated invested capital. 

(d) Additional taxes prior years. §9,266.71 

Adjustment is herein made for additional taxes due on the 
adjusted net incomes for prior years: 


Year 1915 (Schedule 7) 
Year 1916 (Schedule 9) 


§3,510.55 

5,756.16 


Total. §9,266.71 

(e) Accounts payable. §1,220.00 

This amount represents an inter-company account re¬ 
corded on the books of the Yawkey-Freeman Drilling Com- 
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pany as an account receivable but not recorded on the books 
of the Big Creek Development Company. 

(f) Dividend adj ustment.. $212,933.04 


Consolidated invested capital before adjustment for dividends 

paid.. 

Invested capital for period of nine months. 

Tentative tax as computed. 

Consolidated net income. $331,707.43 

Less: 

Donations. $2,000.00 

Tentative tax. 140.074.43 

- 142,074.43 


$701,525.04 

526,143.78 

140,074.43 


Net income available for distribution.... S189.633.00 

Average earnings per month. 21,070.33 

Dividend paid January 25, 1917.. S100.000.00 

Earnings available 24/31 of $21,070.33. 16.312.51 


Excess of dividends paid. $83,687.49 

34 Prorated for 11-7/31 months. S7S,2SS.30 

Dividends paid February 23, 1917. $50,000.00 

Earnings available, 7/31 plus 22/28 of $21,070.33. 21,313.08 


Excess of dividends paid. $28,686.92 

Prorated for 10-6/28 months. 24,418.30 

Dividend paid March 28, 1917. 100,000.00 

Earnings available6/28 plus 27/31 of $21,070.33. 22,866.65 


Excess of dividends paid. $77,133.35 

Prorated for 9-4/31 months. 58,679.33 

Dividend paid April 25, 1917. $50,000.00 

Earnings available 4/31 plus 24/30 of $21,070.33. 19,575.01 


Excess of dividends paid. $30,424.99 

Prorated for 8-6/30 months. 20,790.41 

Dividend paid May 31, 1917. $50,000.00 

Earnings available 6/30 plus 30/31 of $21,070.33. 24,604.71 


Excess of dividends paid. $25,395.29 

Prorated for 7-1/31 months. 14,882.19 

Dividend paid June 27, 1917. $50,000.00 

Earnings available 1/31 plus 26/30 of $21,070.33. 18.940.64 


Excess of dividends paid. $31.059.36 

Prorated for 6-4/30 months... 15,874.78 


Total reduction from invested capital on account of 

dividends paid. $212,933.04 


35 


Schedule 14. 

Proof of Invested Capital. 


Capital stock. $5,000.00 

Surplus: Big Creek Development Company. 675,495.52 

Surplus: Yavvkev-Freeman Drilling Company. 21,029.52 


Total corrected balance sheet beginning of year. $701,525.04 

Reduction: Dividend adjustment. 212,933.04 


As shown on Schedule No. 13. $488,592.00 
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Schedule 15. 

Computation of Excess Profits Tax. 

Consolidated invested capital (Schedule 13) 3/4 of $488,592.00... 
Consolidated net income (Schedule 12). 


Income. 

Deduction 9%, $32,979.96 plus $2,250.00. $35,229.96 

Taxable at 20 %. 19,736.64 

25%. 18,322.20 

35%. 18,322.20 

45%. 29,315.521 

60%. 198,961.36 


$319,887.88 

Allocation of Excess Profits Tax. 

Name of company. Per cent. 

Big Creek Development Company. 98 

Yawkey Freeman Drilling Company. 2 


Total. 100 


36 Schedule 16. 


Computation of Total Tax (1917). 

Net income (Schedule 10). $325,085.81 

Deduct: Excess profits tax (Schedule 15). 144,559.26 


Taxable at 2%. $180,526.55 

Less dividends from 1916 and 1917 earnings.... 11,819.55 


Taxable at 4%. $168,707.00 

Excess profits tax as above. 

Total tax. 

Previously assessed: 

April 1918 List, Page 125, Line 5. $11,430.80 

Sept. 1918 List, Page 15, Line 1. 14,161.64 

Feb. 1920 List, Page 6, Line 4. 89,115.77 


$114,708.21S 

Less Collector’s claim for abatement, 

* 529,337 10/9/23. 11,430.801 


Additional tax to be assessed. 

Schedule 17. 

Computation of Total Tax (1917). 


Yawkey Freeman Drilling Company: 

Net income (Schedule 11). $6,621.62 

Deduct: Excess profits tax (Schedule 15)... 2,950.19 


Taxable at 2%. $3,671.43 

Taxable at 4%. 3,671.43 

Excess profits tax as above. 


Total tax... 

Previously assessed, Apr. 1918 List, Page 142, L. 9 
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$366,444.00 

$319,887.88 

Tax. 


$3,947.33 

4,580.55 

6,412.77 

13,191.98 

119.376.82 


$147,509.45 


Amount. 

$144,559.26 

2,950.19 


$147,509.45 


S3,610.53 


6,748.28 

144,559.26 


$154,918.07 


$103,277.41 

$51,640.66 


$73.43 

146.86 

2,950.19 


$3,170.48 

297.60 


Additional tax to be assessed 


$2,872.88 
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37 Exhibit C. 

Copy. 

Notice and Demand for Income Tax. 

United States Internal Revenue Service. 

Notice is hereby given that there has been assessed 
against you thq amount stated hereon. Demand is hereby 
made for immediate payment of said tax. If payment is 
not made within ten days after date of this notice, the Act 
provides that interest at the rate of 1 per cent per month 
will accrue from the due date. 

Date: Jan. 2, 1926. Parkersburg, West Va. 

Name and address: Big Creek Development Company, 
% South Penn Oil Company, 545 Wm. Penn Way, Pitts¬ 
burgh, Pa.,’ Dec. 44 C. 

Items: Additional assessment by Comr. for year 1915. 
Office letter 8-18-25. 

Total Assessment: $3,510.55. 

38 Exhibit C-l. 

Copy. 

Notice and Demand for Income Tax. 

United States Internal Revenue Service. 

Notice is hereby given that there has been assessed 
against you the, amount stated hereon. Demand is hereby 
made for immediate payment of said tax. If payment is 
not made within ten days after date of this notice, the Act 
provides that interest at the rate of 1 per cent per month 
will accrue from the due date. 

Date: Jan. 2, 1926. Parkersburg, West Va. 

Name and address: Big Creek Development Company, 
% South Penn Oil Company, 545 Wm. Penn Way, Pitts¬ 
burgh, Pa., Dec. 45 C. 

Items: Additional Assessment by Comr. for year 1916. 
Office letter 8-18-25. 

Total Assessment: $5,756.16. 
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Exhibit C-2. 


Copy. 

Notice and Demand for Income Taxi 


United States Internal Revenue Service. 

Notice is herebv given that there has bedn assessed 
against vou the amount stated hereon. Demand is herebv 


made for immediate payment of said tax. If 


payment is 


not made within ten davs after date of this notice, the Act 
provides that interest at the rate of 1 per centj per month 
will accrue from the due date. 

Date: Jan. 2, 1926. Parkersburg, West Va. 

Name and address: Big Creek Development] 

% South Penn Oil Company, 545 Wm. Penn Way, Pitts¬ 
burgh, Pa., Dec. 47 C. 

Items: Additional Assessment by Comr. fori 
Office letter 8-18-25. 

Total Assessment: $51,640.66. 


Company, 


vear 1917. 


40 Exhibit C-3. 

Notice and Demand for Income Tax H 

* 

United States Internal Revenue Service. 

Notice is hereby given that there has been assessed 
against you the amount stated hereon. Demand is hereby 
made for immediate payment of said tax. If payment is 


not made within ten days after date of this not! 
provides that interest at the rate of 1 per cent 
will accrue from the due date. 

Jan. 2, 1926. Parkersburg, West Va. 

Name and address: Yawkev & Freeman Dril) 

South Penn Oil Company, 545 Wm. Penn Way, 

Pa., Dec. 43 C. 

Items: Additional Assessment by Comr., 9 rdonths 9-30- 
17. Office letter 8-18-25. 

Total Assessment: $2,872.88. 


ice, the Act 
per month 


ing Co., % 
Pittsburgh, 
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41 Filed Nov. 26, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 20785. 

South Penn Oil Company, a Corporation, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion for Leave to Amend Petition . 

Comes now the petitioner by its attorney, Charles Evans 
Hughes, Junior, and moves the Board for an order per¬ 
mitting it to amend the petition filed herein by striking out 
Subparagraph (e) of Paragraph 4 and substituting in lieu 
thereof the following: 

(e) The action of the Commissioner of Internal Revenue 
in attempting to assess taxes alleged to be due from said 
Big Creek Development Company and Yawkev-Freeman 
Drilling Company against the petitioner, which had not re¬ 
ceived any income upon which said alleged taxes were based, 
and in attempting to assess against the petitioner the 
amount of alleged liability as a transferee of the assets of 
said companies, is wholly unauthorized and illegal, for the 
additional reason that Section 280 of the Revenue Act of 
1926, under which such action of said Commissioner pur¬ 
ports to be taken, is unconstitutional, null and void as not 

authorized bv and violative of the Constitution of the United 
* 

States, in that, among other things, it constitutes a depriva¬ 
tion of property without due process of law contrary to the 
Fifth Amendment of said Constitution, it attempts to confer 
judicial power upon the Commissioner of Internal Revenue 
contrary to Section 1 of Article III of said Constitution, 
and it attempts to impose a direct tax without apportion¬ 
ment contrarv to Section 2 of Article 1 and Section 9 of 
Article I, and is not authorized by the Sixteenth Amend¬ 
ment, of said Constitution. 
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(f) Said alleged additional taxes are, and the said 
! attempted assessment of the same agaihst the peti¬ 
tioner is,' wholly illegal and void. 

(Sgd.) CHARLES E. HUGHES, Jr., 

Attorney for Petitioner. 

November 24, 1928. j 


Service of a copy of the foregoing admitted this 26th day 
of November, 1928 on behalf of the Commissioner of In¬ 
ternal Revenue, who has no objection to the grafting of such 
motion by the Board. 

(Sgd.) C. M. CHARES^, 

General Counsel , 
Bureau of Internal Revenue. 

Granted Nov. 27, 1928. 

(Signed) B. H. LITTLEtrON, 

Member U. S. Board of Tax Appeals. 

43 Filed May 10, 1929. j 


United States Board of Tax Appeal^. 

Docket No. 20785. 

South Penn Oil Company, Petitione 

vs. 

Commissioner of Internal Revenue, Respondent. 

Second Amended Answer. 

Comes now the respondent, by and through hfs attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, and for his second amended answer to tjhe petition 
herein, admits, denies and alleges as follows: 

1. Admits paragraph 1 of said petition. 

2. Admits paragraph 2 of said petition. 

3. Admits paragraph 3 of said petition. 

4. Denies each and every allegation contained in para¬ 
graph 4 of said petition. 

5. Denies each and every allegation contained in para¬ 
graph 5 of said petition except such as are hereinafter ex¬ 
pressly admitted. 
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Admits subparagraph (a) of said paragraph 5. 

Admits subparagraph (c) of said paragraph 5. 

Admits subparagraph (d) of said paragraph 5. 

Admits subparagraph (e) of said paragraph 5. 

Admits subparagraph (f) of said paragraph 5. 

Admits subparagraph (g) of said paragraph 5. 

Denies each and every allegation contained in the 

44 amendment to the petition filed herein. 

Further answering said petition, respondent al¬ 
leges : 

That the time within which assessment and collection of 
the alleged additional taxes of the Big Creek Development 
Company and the Yawkey & Freeman Drilling Company 
involved herein might be made was dulv extended bv agree- 
ments in writing up to and including the date of the assess¬ 
ment of such additional taxes. 

That on or about August 3, 1917, the petitioner acquired 
all of the capital stock of said Big Creek Development Com¬ 
pany and said Yawkey & Freeman Drilling Company; that 
shortly thereafter it caused all of the assets and property 
of said corporations to be transferred to itself in liquida¬ 
tion of said capital stock, the net value of said assets in 
the case of each of said corporations being in excess of its 
liability for taxes involved in this proceeding with interest 
as allowed by law and that thereafter and on or about Sep¬ 
tember 10, 1917, petitioner caused each of said corporations 
to be dissolved. 

Wherefore it is prayed that respondent’s determination 
be approved. 

(Signed) I C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

J. A. LYONS, 

J. E. MATHER, 

Special Attorneys, 

Bureau of Internal Revenue . 

45 A true copv. Teste: 

B. D. GAMBLE, 

I Clerk U. S. Board of Tax Appeals . 
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20 B. T. A., —. 

United States Board of Tax Appeals. 

Docket No. 20785. j 

South Penn Oil Company, Petitioner, 


v. 

Commissioner of Internal Revenue, 


Resjiondent. 


Promulgated October 8, 1930. 


Ilenry Cappellini et al, 14 B. T. A., 1269, followed. 


The provisions of section 280 of the Revenue Act of 1926 
are applicable as well to transferees who acquired assets 
of a taxpayer prior to the enactment of the statute as to 
those thereafter acquiring such assets. 

Agreements extending the time within which taxes might 
be assessed, executed by the taxpayers, dissolved West 
Virginia corporations, before the statutory period of limi¬ 
tation expired, held valid and effective to extend the run¬ 
ning of the statute. 

Agreements purporting to extend the time within which 
taxes might be assessed, executed by an officer of a dis¬ 
solved Virginia corporation after the dissolution of such 
corporation and after the statutory period of limitations on 
assessment had expired, held invalid and ineffective to 
waive a defense of the statute as a bar to the assessment 
and collection of such taxes. 


Oscar R. Ewing , Esq., and Harold L. Smith, Esq., for the 
petitioner. 

J. A. Lyons, Esq., for the respondent. 

This proceeding involves the liability of tlje petitioner 
as a transferee for unpaid income and profits taxes of tax¬ 
payer as follows: 

January 
1.1917, 



to Septem¬ 
ber 30,1917. 


Big Creek Development Co. $3,510.55 $5,75(5.16 $51,640.66 

Yawkey-Freeman Drilling Co. 2.S72.88 


3—5708a 
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The issues are (1) the constitutionality of section 280 of 
the Revenue Act of 1926; (2) the liability of the petitioner 
as a transferee of assets of the taxpayers, and (3) whether 
assessment against the taxpayers and the petitioner is 
barred bv the statute of limitations. 

46 Findings of Fact. 


The petitioner is a corporation duly organized and exist¬ 
ing under the laws of the Commonwealth of Pennsylvania 
with its principal office at 411 Seventh Avenue, Pittsburgh, 
Pennsylvania, and was incorporated on or about the 27th 
dav of Mav, 1889. The notice of deficiency involved in this 
proceeding was mailed to petitioner on March 27, 1926, and 
asserts a liability against the petitioner for additional in¬ 
come and profits taxes of the Rig Creek Development Com¬ 
pany for the calendar years 1915 and 1916, and the nine 
months’ period from January 1 to September 30, 1917, and 
of the Yawkev-Freeman Drilling Company for the nine 
months’ period from January 1 to September 30, 1917. 
The liability for said taxes is asserted against petitioner 
as a transferee of the assets of said taxpayer corporations 
pursuant to section 280 of the Revenue Act of 1926. 

Big Creek Development Company (hereinafter referred 
to as the Development Company) and Yawkev-Freeman 
Drilling Company (hereinafter referred to as the Drilling 
Company) were corporations organized and existing under 
the laws of the jState of West Virginia. On or about 
August 3, 1917, the petitioner acquired all of the capital 
stock of said Development Company and on or about 
August 16, 1917, petitioner acquired all of the capital stock 
of said Drilling Company. Shortly thereafter petitioner 
caused all of the assets and property of said corporations 
to be transferred to itself in liquidation of said capital 
stock, the net value of said assets in the case of each of 


said corporations being in excess of its liability for taxes 
involved in this proceeding with interest as allowed by 
law. Thereafter petitioner caused said corporations to be 
dissolved, the certificate of dissolution of said Develop¬ 
ment Company having been issued by the Secretary of 
State of West Virginia on September 10, 1917, and 
47 the certificate of dissolution of said Drilling Com¬ 
pany having been issued by the Secretary of State 

1. » vT* v •/ 
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of West Virginia on September 19, 1917. The following 
named persons were the officers and directors of the De¬ 
velopment Company at the time of its dissolution, to wit: 

Officers. Directors. 

E. E. Crocker, president. E. E. Crocker. 

S. G. Hartman, vice-president. R. W. Cummins. 

R. W. Cummins, secretary. S. G. Hartman. 

F. C. Leftwich, Treasurer. F. J. Huffman. 

John C. Ford. 

The following named persons were the officers ar}d directors 
of the Drilling Company at the date of its dissolution, to 
wit: 

R. W. Cummins, president. E. E} Crocker. 

F. C. Leftwich, secretary and treasurer. R. Wi Cummins. 

S. G. Hartman. 
F. J. Huffman. 
John C. Ford. 

Returns of Federal income and/or excess profits taxes 
were filed on behalf of said Big Creek Development Com¬ 
pany as follows: For the calendar year 1915 on February 
21, 1916; for the calendar year 1916 on April 7, 1917; and 
for the nine months’ period from January 1, to September 
30, 1917, on March 30, 1918, and the respective amounts of 
such taxes reported as due in said returns were duly paid. 
On September 25, 1918, an amended return was filed on 
behalf of said Big Creek Development Company for said 
nine months period from January 1 to September 30, 1917, 
and the amount of taxes reported due in said amended re¬ 
turn was duly paid. A return of Federal income} and excess 
profits taxes for the nine months’ period from January 1 
to September 30, 1917, was filed on behalf of said Yawkey- 
Freeman Drilling Company on March 30, 1918, and the 
amount of taxes reported due in said returh was duly 
paid. 

48 On August IS, 1925, the Commissioned mailed to 
said Development Company a notice of deficiency as¬ 
serting additional income and profits taxes ajgainst said 
company for the periods and in the amounts as} follows, to 

• i 

wit: 
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Calendar year 1915. $3,510.55 

Calendar year 1916. 5,756.16 

January 1 to September 30, 1917. 51,640.66 

On August 18,1925, the Commissioner mailed to the Drill¬ 
ing Company a notice of deficiency asserting additional in¬ 
come and profits taxes for the nine months’ period from 
January 1 to September 30,1917, in the amount of $2,872.88. 
The deficiencies or additional taxes so asserted are the 
taxes which are involved in this proceeding. Xo part of 
said taxes has been paid. Xo assessment of said deficiency 
for the additional taxes was made against said Develop¬ 
ment Company and/or said Drilling Company until De¬ 
cember 24, 1925, and no assessment thereof has at any time 
been made against this petitioner. Notices dated January 
2, 1926, were on that date mailed bv the Collector of In- 
ternal Revenue, for the District of West Virginia to said 
Development Company and said Drilling Company of the 
assessment of said additional taxes against said corpora¬ 
tions respectively, demanding immediate payment thereof. 
Xo court proceeding has ever been begun, no judgment has 
ever been recovered, no execution issued or returned with 
respect to said additional taxes. 

On or about May 9, 1925, there was filed with the Com¬ 
missioner an instrument signed 44 Big (’reek Development 
Co., by S. 0. Hartman, V. Brest/’ providing that the De¬ 
velopment Company, a taxpayer, and the Commissioner 
“hereby waive the time prescribed by law for making any 
assessment” of taxes due under anv return made bv said 
taxpayer for the years 1912 to 1915, inclusive, said waiver 
to remain in effect until December 31, 1925. Said instru¬ 
ment was signed bv the Commissioner on or about Mav 9, 
1925. 

49 On or about January 17, 1925, an instrument pro¬ 
viding that the Development Company, a taxpayer, 
and the Commissioner of Internal Revenue waived the time 
prescribed by law for making any assessment of taxes due 
under any return made by said taxpayer for the year 1916, 
said waiver to be effective until December 31, 1925. was 
signed by Big Creek Development Company by S. G. Hart¬ 
man. Treasurer, and the Commissioner. On or about Xo- 
vember 4, 1925, an instrument bearing that date and signed 
“Big Creek Development Co., taxpayer, by S. G. Hartman, 
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vice prest.” and reciting that the Development Company, 
a taxpayer, and the Commissioner waive the time pre¬ 
scribed bv law for making any assessment of taxes due 
under any return made by the taxpayer for the year 1916, 
said waiver to remain in effect until December 31^ 1925, was 
mailed to the Commissioner. Said document was never 


signed bv the Commissioner. 

On or about December 21, 1920, there was filed with the 
Commissioner an instrument dated December 20, 1920, and 
signed by South Penn Oil Co., successor to Big Creek De¬ 
velopment Company, by its president and secretary, which 
provides in terms that the Development Company waives 
anv and all statutorv limitations as to the time within which 
assessments might be made of income and profits taxes for 
the year ended December 31, 1917. 

On or about January 2, 1923, there was filed with the 
Commissioner an instrument signed “Big Crecli Develop¬ 


ment Company, taxpayer, S. G. Hartman, vice-pres.” 
wherein the Development. Company and the Commissioner 
consented to a determination, assessment and collection of 
income and profits taxes due under anv return made bv said 
company for the years 1916 and 1917, irrespective of any 
period of limitations. Said instrument was signed by the 
Commissioner on or about January 4, 1923. Op or about 
February 7, 1924, there was filed with tlie Commissioner an 


instrument signed “Big Creek Development Co., by S. G. 

Ilartman” which provides that the Development 
50 Company and the Commissioner consent tjo a deter¬ 
mination, assessment and collection of income and 
profits taxes duo under any return made by said corporation 
for the years 1916 and 1917, said consent to remain in effect 
for a period of one year after the expiration of the stat¬ 
utory period of limitation, or the statutory period of lim¬ 
itation as extended by any waivers already on fil^ with the 


Bureau. Said instrument was signed bv the Conlmissioner 

c 1 •* 

on or about the date of its receipt in his office. 


On or about January 17, 1925, an instrument providing 
that the Development Company, a taxpayer, and the Com¬ 
missioner of Internal Revenue waived the time prescribed 
bv law for making anv assessment of taxes due under anv 
return made by said taxpayer for the year 1917, said waiver 
to be effective until December 31, 1925, was signed by Big 
Creek Development Company by S. G. Hartman, treasurer, 
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and the Commissioner. On or about November 4, 1925, an 
instrument bearing that date and signed “Big Creek De¬ 
velopment Co., taxpayer, by S. G. Hartman, vice-prest.” 
and reciting that the Development Company, a taxpayer, 
and the Commissioner waive the time prescribed by law 
for making any assessment of taxes due under any return 
made by the taxpayer for the year 1916, said waiver to 
remain in effect until December 31, 1925, was mailed to the 
Commissioner. Said document was never signed by the 
Commissioner. 

On or about, January 17, 1925, an instrument providing 
that the Drilling Company, a taxpayer, and the Commis¬ 
sioner of Internal Revenue waived the time prescribed by 
law for making anv assessment of taxes due under anv 
return made by said taxpayer for the year 1917, said waiver 
to be effective until December 31, 1925, was signed by 


Yawkey-Freeman Drilling Company by S. G. Hartman, 
treasurer, and the Commissioner. On or about November 
4, 1925, an instrument bearing that date and signed 
“Yawkey-Freeman Drilling Co., by S. G. Hartman, treas.” 
and reciting that the Drilling Company, a taxpayer, and the 
Commissioner waived the time prescribed by law for 
51 making anv assessment of taxes due under any 
return made by the taxpayer for the year 1917, said 
waiver to remain in effect until December 31, 1925, was 
mailed to the Commissioner. Said document was never 
signed bv the Commissioner. 


On January jl(), 1925, the respondent addressed a com¬ 
munication to the Development Company, reading, so far 
as material, as follows: 


Reference is made to your brief dated November 7, 1924, 
in which you protest against the assessment of the de- 
ficiencv in tax disclosed for the taxable vears 1916 and 1917, 
as shown in of!ice letter dated October 10, 1924. 

The Bureau desires to proceed in the regular manner to 
the consideration of anv information submitted bv vou. 
However, the statutory period within which the Commis¬ 
sioner may assess additional taxes for the years involved 
will expire presently, and, in order to avoid the necessity of 
making an assessment prior to such consideration, it is re¬ 
quested that you sign the enclosed forms of waiver and re¬ 
turn same to this office within ten days from the date of this 
letter. 
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In response thereto the three instruments mentioned 
above as signed on or about January 17, 19-5, were signed 
and transmitted to respondent. 

S. G. Hartman is now and has been since November 7, 
1904, and December 8, 1911, the treasurer, and a director 
of petitioner, respectively. 

Opinion. 

Phillips : 

The constitutional question raised by the petitioner is 
controlled by Henry Cappellini et al., 14 B. T. A., 1269, 
wherein we held that a transferee appealing t6 this Board 
under section 280 of the Revenue Act of 192^ may not in 
such a proceeding question its constitutionality. See Phil¬ 
lips v. Commissioner, — Fed. (2d.) —, (C. C. A. 2nd, June 
9, 1930.) 

Under the second assignment of error the petitioner at¬ 
tacks the right of the respondent to make the proposed as¬ 
sessment on the ground that section 280 of the 1926 Act 
does not clearly express the legislative intent to ap- 
52 ply its provisions to a transferee who, like the peti¬ 
tioner, acquired assets of a taxpayer prtyr to the en¬ 
actment of the statute. Several decisions of | the United 
States Supreme Court are cited to illustrate the rule of 
construction that Federal statutes are presumed to be 
prospective unless the language used in the act clearly ex¬ 


pressed a contrary intention. 

The provisions, of section 280 bearing on Die question 


are: 


(a) The amounts of the following liabilities shall, except 
as hereinafter in this section provided, be assessed, col¬ 
lected, and paid in the same manner and subject to the same 
provisions and limitations as in the case of a deficiency in 
a tax imposed by this title (including the provisions in case 
of delinquency in payment after notice and demand, the 
provisions authorizing distraint and proceedings in court 
for collection, and the provisions prohibiting claims and 
suits for refund): 

(1) The liability, at law or in equity, of a transferee of 
property of a taxpayer, in respect of the tax (including in¬ 
terest, additional amounts, and additions to tjie tax pro¬ 
vided by law) imposed upon the taxpayer by this title or by 
any prior income, excess-profits, or war-profits| tax Act. 
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(b) The period of limitation for assessment of any such 
liabilitv of a transferee or fiduciary shall be as follows: 

(1) Within one year after the expiration of the period of 
limitation for assessment against the taxpayer; or 

(2) If the period of limitation for assessment against the 
taxpayer expired before the enactment of this Act but as¬ 
sessment against the taxpayer was made within such 
period—then wjtliin six years after the making of such as¬ 
sessment against the taxpayer, but in no case later than one 
year after the enactment of this Act. 


Prior to enactment of the 11)26 Act the Commissioner had 
no authoritv to make assessments against transferees for 
taxes due the Tinted States, his remedy for the collection of 
such liability being confined to court proceedings. The pro¬ 
visions of the 1926 Act did not increase the liability of 
transferees for faxes due from transferors; it merely gave 
the Commissioner a new remedy. 

53 In its report on section 280 of the 1926 Act, the 
Senate Committee on Finance said: 


There are a number of situations in which the assets of 
the taxpayer have, subsequent to the accrual of his tax 
liability, been disposed of in whole or in part with the result 
that the Government can not successfully distrain or other¬ 
wise collect the full amount of the tax originally returned 
or found due as a deficiency. 

V 


After setting forth numerous examples resulting in such 
situations, including instances where corporations dissolve 
and distribute their assets to stockholders, and reviewing 
the remedies then existing for the collection of transferee 
liability, the committee said: 


It is the purpose of the committee’s amendment to pro¬ 
vide for the enforcement of such liability to the Govern¬ 
ment by the procedure provided in the act for the enforce¬ 
ment of tax deficiencies. It is not proposed, however, to 
define or change existing liability. The section merely pro¬ 
vides that if the liability of the transferee exists under 
other law then that is to be enforced according to the new 
procedure applicable to tax deficiencies. 


It seems clear from these statements of the committee 
that it intended section 280 to apply to liabilities existing 
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at the time of the passage of tlie Act as well!as liabilities 
arising thereafter. This intention appears to be clearly ex¬ 
pressed in section 280 of the act. Subdivision (a) provides 
that a liability such as we have here “shall be assessed, col¬ 
lected, and paid in the same manner and subject to the 
same provisions and limitations as in the case of a de¬ 
ficiency in tax imposed by this title.” The ([ommissioner 
in proceeding under section 280 is not applying it retro¬ 
actively, but is complying literally with the statute in that 
he is using it to enforce a liability existing aj the time of 
its enactment. The law does not say that it shgll be limited 
to transferee liabilities to arise in fiituro and a reasonable 
reading of it shows that it was intended to apply to liabili¬ 
ties of transferees then in existence. 


The remaining issue presents the question whether or not 
the proposed assessment is barred by the statute of limita¬ 
tions. 

54 The instrument executed on December 20, 1920, 
for the year 1917 was signed by the petitioner as 
successor to the Development Company and does not bear 
the Commissioner’s signature. Lacking, as it does, the tax¬ 
payer’s signature, the document is ineffective to extend the 
running of the statute. Batnhcry Colton Mills, 8 B. T. A. 
1236; Carnation Milk Products Co., 15 B. T. A. 556. The 
instruments dated November 4, 1925, for 1916 and 1917 
taxes were not signed by the respondent though they were 
executed and transmitted to him in response tb his written 
request. As they purport to extend the period of assess¬ 
ment to the same date as did other instruments alreadv 
executed and outstanding tliev have been disregarded in 
our consideration of the case and we do not here presume 
to determine their validity. 

The remaining instruments purport to extend the period 
for assessment against the taxpayers to December 31, 1.925, 
and, if validly executed so as to be binding upon the tax¬ 
payers, our decision here must be for the respondent. Sec¬ 
tion. 277 (a) (2), Revenue Act of 1924; 280 (b) (2) Revenue 
Act of 1926; Joy Floral Company , 7 B. T. A. 800; Wells 
Bros. Co., 16 B. T. A. 79; Charles II. Stranye v. United 
States, — Ct. Cls. —, (November 4, 1929). 

The taxpayers, formerly West Virginia corporations, 
were dissolved in September, 1917, prior to the expiration 
of the statutory limitation periods for assessment. All the 
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instruments upon which the respondent relies as extending 
the period for the assessment against the taxpayers pur¬ 
port to have been executed on behalf of the taxpayers by 
S. G. Hartman, who was vice-president of the Development 
Company and a director of both corporations at the time of 
their dissolution. He signed the instruments dated Decem¬ 
ber 28, 1922’, and May 9, 1925, as vice-president, and the 
remainder, excepting the one dated February 5,1924, which 
he executed without any designation of his official 
55 connection with the Development Company, as treas¬ 
urer. It does not appear that he was ever treasurer 
of either of the taxpayers. 

Section 59 of Chapter 53 of the Code of Laws of West 
Virginia reads as follows: 


Effect of Such Dissolution or Expiration. —When a cor¬ 
poration shall expire or be dissolved, its property and 
assets shall, under the order and direction of the board of 
directors then in office, or of the receiver or receivers ap¬ 
pointed for the purpose by such circuit court as is men¬ 
tioned in the fifty-seventh section of this chapter, be subject 
to the payment of the liabilities of the corporation, and the 
expenses of winding up its affairs; and the surplus, if any, 
then remaining, to distribution among the stockholders 
according to their respective interests. And suits may be 
brought, continued or defended, the property, real or per¬ 
sonal of the corporation be conveyed or transferred under 
the common seal or otherwise, and all lawful acts be done, 
in the corporate name, in like manner and with like effect 
as before such dissolution or expiration: but so far only as 
shall be necessary or proper for collecting the debts and 
claims due to the corporation, converting its property and 
assets into money, prosecuting and protecting its rights, 
enforcing its liabilities, and paying over and distributing 
its property and assets, or the proceeds thereof, to those 
entitled thereto. 


Statutes extending the life of a corporation have been 

liberallv construed so as to extend rather than limit the 
% 

corporate privileges. Enrich v. Alpena Harbor Improve¬ 
ment Company . 39 Mich. TOO; Grus.$i v. Church, 116 Ore. 
336; 241 Pac. 66: Stark Electric Railway Co. v. McGinty 
Contracting Co., 238 Fed. 657. 
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The West Virginia statute permits all lawful acts to be 
done in the corporate name in like manner and with like 
effect as before dissolution. Its affairs are to be admin¬ 
istered by the board of directors then in offide. It is our 
opinion that under such a statute the corporation and its 
directors are to act through officers “in likeJmanner” as 
before dissolution. Those dealing with the corporation are 
entitled to rely upon the apparent authority of an officer 
acting for the corporation, if his acts are withfn the limita¬ 
tions set upon the corporation by the statute. 

56 The courts of West Virginia have construed the 
statute to mean that a corporation, after voluntary 
or involuntary dissolution, remains a corporation in con¬ 
templation of law for the purpose of winding up and settling 
its affairs. Billmeyer Lumber Co. v. Merchanfs Coal Co. of 
W. Va., 66 W. Va., 696, 66 S. E. 1073; Lynchburg Colliery 
Co. v. Gauley <(' E. Ry. Co., 92 W. Va. 144; lf-4 S. E. 462; 
Irons v. Croft Hat (0 Notions Co., 86 W. Va., 685; 104 S. E. 
111. As was said in the latter case, “After dissolution, the 
name of a corporation and its corporate powers still con¬ 
tinue for such purposes.’’ Under a similar statute of the 
State of Xew York, the court in Security Trust Co. v. Prit¬ 
chard, 201 App. Div. 142; 194 X. Y. S. 486, held the corpo¬ 
ration to be its own liquidator. The effect of the decisions 
of the courts of West Virginia construing tlic West Vir¬ 
ginia statute, is the same. We do not therefore have a situ¬ 
ation where the affairs of a dissolved corporation arc in the 
hands of a liquidating trustee or trustees, but one where the 
existence of a corporation is continued with power to per¬ 
form such acts as are necessary to liquidate its business. 

In construing a similar statute of the State of Xew York 
we held in Charles I). Jaffee el al., 17 B. T. A. 675, that the 
settlement by the directors of a dissolved corporation of its 
liability for taxes for years during which it was actively 
engaged in business was within the scope of their authority, 
and that certain consent agreements executed bv an officer 
of the corporation, who was also a director, during the 
course of the liquidation of its affairs, before the statutory 
period of limitation for assessment expired, were binding 
upon the corporal ion. The statute under whichjthc directors 
of the Development Company were winding up its affairs, 
is as broad as the Xew York law, and the same conclusion 
must be reached here. See United States v. Kemp, 12 Fed. 
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(2d.) 7. We affirm the action of the Commissioner in 
asserting liability for the 1917 tax of the Development Com¬ 
pany against the petitioner. 

57 A different question arises with respect to the re¬ 
maining taxes. When the instruments upon which 
the respondent relies as permitting the assessment were 
executed the corporation was not only dissolved but the 
statute of limitations on assessment and collection of such 


taxes had run. These instruments, if effective to bind the 
corporation, did not merely extend the time for collection 
of the tax but waived a defense which might have been in¬ 
terposed to its collection. Their effect, if the contention of 
the respondent is to be upheld, was to permit the collection 
of an obligation which at tlie time of their execution was un¬ 
collectible. We are of the opinion that neither the directors 
nor an officer of the taxpayers had any such authority after 
the dissolution. The statute gives them power to act “so 
far only as shall be necessary or proper for * * * paying 
over its property and assets, or the proceeds thereof, to those 
entitled thereto.” Any action on the part of the corpora¬ 
tion or its officers tending to permit payment of an uncol¬ 
lectible liabilitv diverts the assets from those entitled thereto 


and exceeds the statutory limitation on the authority 
granted. In Par riot t v. Edge wood Coal Co., 91 W. Va. 44, 
112 S. E. 191, it was held that the trustees of a corporation 
in dissolution might be required to set up the statute of limi¬ 
tations as a defense, and where they refuse to do so a stock¬ 
holder of the corporation might interpose the defense; cit¬ 
ing 2 Cook on Corporations (7th Ed.) 1783; 5 Thompson on 
('orjforat ions (2d. Ed.) 1373: Johnston v. Talleg , (>() Ga. 
540, and Crutchfield v. Mutual Gas Light Co., 2 S. W. 058. 

We find also a decision of a Federal court which passes 
upon a case somewhat in point. In Hammond v. Carthage 
Co., 34 Fed. (2d), 155, which was a receivership proceeding, 
the United States presented a claim for income taxes. The 
court held that the Government might rely upon the ostensi¬ 
ble authority of a corporate officer to waive the period 
58 of limitations upon assessment of a tax where the 
period for assessment had not yet expired, but that 
after such period had expired express authority to execute 
a waiver must be shown. Taxpayers here are in a compara¬ 
ble position. So long as the period for assessment had not 
expired, it was a proper act in the liquidation of the cor- 
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porate affairs for the officers to extend the statite, but when 
their acts go beyond this to reinstate a liability that has 
become barred of collection, they exceed the authority 
granted them to liquidate the affairs of the dissolved cor¬ 
poration. The statute having expired before!their execu¬ 
tion, the Government has suffered no damage py reason of 
the execution of these instruments and is in no position to 
rely upon a plea of estoppel. We are of the opinion that 
the instruments executed bv an officer of the dissolved tax- 

mJ 

payers after dissolution, and after the bar of the statute 
had become complete, are ineffective to remove the bar, 
that there is no tax due from the taxpayers for the periods 
now under discussion and conclude that since the assess¬ 
ments of 1915 and 1916 taxes against the Development Com¬ 
pany and of 1917 taxes against the Drilling Company were 
not made within the statutory period nor asserted against 
the petitioner within one year thereafter, tlie^e is no lia¬ 
bility on the part of the petitioner. 

Reviewed bv the Board. 

m/ 

Decision will be entered accordingly. 

59 United States Board of Tax Appeals, Washington. 

Docket No. 20785. I 

South Penn Oil Company, Petitioner, 

vs. | 

Commissioner of Internal Revenue, Respondent. 


Decision. 

Pursuant to the Board’s findings of fact ajid opinion, 
promulgated October 8, 1930, it is 
Ordered and decided that the liability of the petitioner at 
law or in equity under the provisions of Section 280 of the 


Revenue Act of 1926 as a transferee in respect of the tax of 


the Big Creek Development Company for the period Janu¬ 
ary 1, 1917 to September 30, 1917, is $51,640.(^6, together 
with interest thereon as provided by law. And if; is further 


Ordered and decided that there is no liability 4t law or in 
equity under the provisions of Section 280 of the Revenue 


Act of 1926 of the petitioner for any amount inj respect of 
the tax of the Big Creek Development Company for the 
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years 1.915 and 1916, and of the Yawkey-Freeman Drilling 
Company for the period January 1, 1917 to September 30, 
1917. 

Enter. 

Entered Oct. 8,1930. 

(Signed) PERCY W. PHILLIPS, 

Member. 

A true copy. Teste: 

[Seal II. S. Board of Tax Appeals.] 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


60 United States Board of Tax Appeals. 

Docket No. 20785. 

South Penn Oil Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order. 


On motion of counsel for the petitioner to correct typo¬ 
graphical errors appearing in the findings of fact, promul¬ 
gated October 8,1930, and consent of the respondent, it is 
Ordered that the second sentence of the tirst paragraph 
of the findings of fact with reference to the date the notice 
of deficiency was mailed is hereby corrected and amended 
to read, “August 27, 1926”, instead of “March 27, 1926”, 


and it is further 

Ordered that the next to the last sentence of the tenth 
paragraph of the findings of fact with reference to waiver 
signed “Big Creek Development Company, taxpayer, by 
G. G. Hartman”, is hereby corrected and amended to read: 


61 “On or about November 4, 1925, an instrument 
bearing that date and signed 4 ‘Big Creek Develop¬ 
ment Company, taxpayer, by S. G. Hartman, vice-president” 
and reciting that the Development Company, a taxpayer, 
and the Commissioner waive the time prescribed by law for 
making any assessment of taxes due under any return made 
by the taxpayer for the year 1917 , said waiver to remain in 
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effect until December 31, 192'), was mailed to t^ie Commis¬ 
sioner”, instead of * * * for the year 1916. 

(Signed.) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., April 4, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 



United States Board of Tax Appeal) 5 ;. 


Docket No. 20785. 

South Penn Oil Company, Petitioner, 

v. ! 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is stipulated and agreed by and between the parties 
hereto that the decision of 1 lie Board of Tax Appeals in the 
above entitled cause may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. This agreement is tiled 
pursuant to Sec. 1002 (d) of the Revenue Act of ] 926. 

SOUTH PENN OIL COMPANY, 

Petitioner , 

(Sgd.) By OSCAR R. EWING, 

Attorney . 

COMMISSIONER OF INTERNAL 
REVENUE, 

Respondent , 

By C. M. CHAREST, | 

General Counsel,\ 

Bureau of Internal Revenue. 

F. 
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63 United States Board of Tax Appeals, Filed Apr. 4, 

1931. 

United States Board of Tax Appeals. 

B. T. A. Docket Xo. 20785. 

Commissioner of Internal Revenue, Petitioner on Review, 

v. 

South Penn Oil Company, Respondent on Review. 

Pet if ion for Review to the Court of Appeals of the District 
of Columbia and Assignments of Error. 

Conies now David Burnet, Commissioner of Internal 
Revenue, by his attorneys, G. A. Youngquist, Assistant At¬ 
torney General; C. M. ('barest, General Counsel, Bureau of 
Internal Revenue, and Stanley Suydam, Special Attorney, 
Bureau of Internal Revenue, and respectfully shows: 

I. That he is the duly appointed, qualified and acting Com¬ 
missioner of Internal Revenue, holding his office by virtue of 
the laws of the United States; that he is the successor in 
office to Robert IT. Lucas, former Commissioner of Internal 
Revenue; that the South Penn Oil Company is a corpora¬ 
tion duly organized and existing under the laws of the Com¬ 
monwealth of Pennsylvania, with its principal office at 411 
7th Avenue, Pittsburgh, Pennsylvania; that the respective 
parties in this proceeding have agreed that the decision of 
the United States Board of Tax Appeals, the review of 
which is sought, may be reviewed by the Court of Appeals 
of the District of Columbia, such agreement having been 
made and tiled pursuant to Section 1002 (d) of the Revenue 
Act of 1926. 

64 The nature of the controversy is as follows, to wit: 
The Taxes in controversy are income and profits 

taxes of the Big Creek Development Company for the cal¬ 
endar years 1915 and 1916 in the sums of $3,510.55 and 
$5,756.16, respectively, and of Yawkey-Freeman Drilling 
Company for the nine months’ period from January 1 to 
September 30, 1917 in the sum of $2,782.88, with interest 
upon each of said deficiencies as allowed by law. 
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The respondent on review herein, hereinafter called the 
respondent, is a distributee and/or transferee o[f the assets 
of the Big Creek Development Company and/or of the 
Yawkey-Freeman Drilling Company. Upon the suspension 
of the business and/or upon the dissolution of sdch corpora¬ 
tions, the respondent received assets and/or property in 
liquidation of capital stock of the said corporations which 
respondent had theretofore acquired in excess of! its liability 
and greater in value than the total amount of taxes and in¬ 
terest alleged to be collectible from it, (the Souih Penn Oil 
Company) in accordance with the provisions of Section 280 
of the Revenue Act of 1926. ! 

The respondent is a corporation duly organised and ex¬ 
isting under the laws of the Commonwealth of Pennsvl- 
vania, with its principal office at 411 7th Avenue, [Pittsburgh, 
Pennsylvania. It was incorporated on or about the 27th day 
of May, 1889. Notice of deficiency involved in this proceed¬ 
ing was mailed to respondent on August 27, 1926. Such no¬ 
tice of deficiency asserted a liability against the respondent 
for additional income and profits taxes of the Big Creek 
Development Company for the calendar years 19J.5 and 1916 
and the nine months’ period from January 1 to September 
30, 1917 (the deficiency for the latter period not being di¬ 
rectly involved in this proceeding) and of the Yawkey- 

Freeman Drilling Company for the nine months’ 
65 period from January 1 to September 30, 1917. The 

liability for said taxes was asserted against the re¬ 
spondent as a transferee of the assets of said taxpayer cor¬ 
porations pursuant to Section 280 of the Revenue Act of 
1926. 

The Big Creek Development Company, hereinafter re¬ 
ferred to as the Development Company, and the Yawkey- 
Freeman Drilling Company, hereinafter referred to as the 
Drilling Company, were corporations organized and exist¬ 
ing under the laws of the State of West Virginia. On or 
about August 3, 1917 the respondent acquired all of the 
capital stock of said Development Company and or about 
August 16, 1917 acquired all of the capital stock of said 
Drilling Company. Shortly thereafter respondent caused 
all of the assets and property of said corporations to be 

4—5 i 08a 
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transferred to it in liquidation of said capital stock, the 
net value of said assets in the case of each of said corpora¬ 
tions being in excess of its liability for taxes involved in 
this proceeding with interest as allowed by law. Thereafter 
respondent caused said corporations to be dissolved, the 
certificate of dissolution of said Development Company 
having been issued bv the Secretarv of State of West Vir- 
ginia on September 10,1917 and the certificate of dissolution 
of said Drilling Company having been issued by the Secre¬ 
tary of State of West Virginia on September 19, 1917. The 
following named persons were the officers and directors of 
the Development Company at the time of its dissolution, 
to wit: 


Officers. 


Directors. 


E. E. Crocker, president. 

S. 0. Hartman, vice-president. 
K. W. Cummins, secretary. 

F. C. Leftwich, Treasurer. 


E. E. Crocker. 

R. W. Cummins. 

S. G. Hartman. 

F. J. Huffman. 
John C. Ford. 


The following named persons were the officers and 
66 directors of the Drilling Company at the time of its 
dissolution, to wit: 

R. W. Cummins, president. E. E. Crocker. 

F. C. Leftwich, secretary and treasurer. R. W. Cummins. 

S. G. Hartman. 

; F. J. Huffman. 

, John C. Ford. 

Returns of Federal income and/or excess profits taxes 
were filed on behalf of the Big Creek Development Company 
as follows: 

For the calendar year 1915 on February 21, 1916; for the 
calendar year 1916 on April 7, 1917 and the respective 
amounts of such taxes reported as due in said returns were 
duly paid. The return of Federal income and excess profits 
taxes for the nine months’ period January 1 to September 
30,1917 was filed on behalf of the Yawkey-Freeman Drilling 
Company on March 30, 1918 and the amount of taxes re¬ 
ported due in said return was duly paid. 

On August 18, 1925 the Commissioner of Internal Reve. 
nue, the petitioner on review herein, hereinafter called the 
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petitioner, mailed to 1 ho "Development Company a notice of 
deficiency asserting additional income and profits taxes 
against said company for tlie periods and in ;he amounts 
as follows, to wit: 

Calendar year 1915. $3,510.55 

Calendar year 1916.[ 5,756.16 

On August 18, 1925 the petitioner mailed to [the Drilling 
Company a notice of deficiency asserting additional income 
and profits taxes for the nine months’ period from Janu¬ 
ary 1 to September 30, 1917 in the amount of $2,372.88. The 
deficiencies and/or additional taxes so asserted are the taxes 
which are involved in this proceeding. No part <j)f said taxes 
has been paid. No assessment of said deficiency for the 
additional taxes was made against the Development Com¬ 
pany and/or against the Drilling Company untp December 
24, 1925 and no assessment thereof has at any time 
67 been made against this respondent. Notices dated 
January 2, 1926 were on that date mailed by the Col¬ 
lector of Internal Revenue for the District of West Vir¬ 
ginia to the Development Company and to the Drilling Com¬ 
pany of the assessment of said additional tases against 
said corporations, respectively, demanding immediate pay¬ 
ment thereof. No Court proceeding has ever been begun, 
no judgment has ever been recovered, no execution issued 
or returned with respect to said additional taxis. 

On or about May 9,1925 there was filed with the petitioner 
an instrument signed “Big Creek Development Co., by S. G. 
Hartman, V. Brest.” providing that the Development Com¬ 
pany, a taxpayer, and the Commissioner of Internal Reve¬ 
nue “hereby waive the time prescribed by law 'for making 
any assessment” of taxes due under any return made by 
said taxpayer for the years 1912 to 1915, inclusive, said 
waiver to remain in effect until December 31, 1925. This 
instrument was signed by the Commissioner o\n or about 
May 9, 1925. " ' | 

On or about January 17, 1925 an instrument providing 
that the Development Company, a taxpayer, anfl the Com¬ 
missioner of Internal Revenue waive the time prescribed 
by law for making any assessment of taxes duel under any 
return made by said taxpayer for the year 1916, iaid waiver 
to remain in effect until December 31, 1925. This waiver 
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was signed by the “Big Creek Development Company by 
S. G. Ilartman, Treasurer’’ and also was signed by the Com¬ 
missioner of Internal Revenue. 

On or about November 4, 1925 an instrument bearing 
that date and signed “Big Creek Development Co., taxpayer, 
by S. G. Hartman, vice prest.” and reciting that the De¬ 
velopment Company, a taxpayer, and the Commissioner of 
Internal Revenue waived the time prescribed by law for 
making any assessment of taxes due under any return made 
by the taxpayer for the year 1916, said waiver to remain in 
effect until December 31, 1925, was mailed to the 
6S Commissioner. This document was never signed by 
the Commissioner of Internal Revenue. 

On or about January 2,1923 there was filed with the Com¬ 
missioner of Internal Revenue an instrument signed “Big 
Creek Development Company, taxpayer, S. G. Hartman, 
vice-pres.” wherein the Development Company and the 
Commissioner of Internal Revenue consented to a determi- 

I 

nation, assessment and collection of income and profits 
taxes due under any return made by said company for the 
year 1916, irrespective of any period of limitations. This 
instrument was signed by the Commissioner on or about 
January 4, 1923. 

On or about February 7,1924 there was filed with the Com¬ 
missioner of Internal Revenue an instrument signed “Big 
Creek Development Co., by S. G. Hartman” which provides 
that the Development Company and the Commissioner of 
Internal Revenue consent to a determination, assessment 
and collection of income and profits taxes due under any 
return made by the said corporation for the year 1916, said 
consent to remain in effect for a period of one year after 
the expiration of the statutory period of limitation, or the 
statutory period of limitation as extended by any waivers 

alreadv on file with the Bureau. Said instrument was 
* 

signed bv the Commissioner on or about the date of its 
receipt in his oflice. 

On or about January 17, 1925 an instrument providing 
that the Yawkey-Freeman Drilling Company, a taxpayer, 
and the Commissioner of Internal Revenue waived the time 
prescribed by law for making any assessment of taxes due 
under any return made by said taxpayer for the year 1917, 
said waiver to be effective until December 31, 1925, was 
executed by the Yawkey-Freeman Drilling Company by S. G. 
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Hartman, Treasurer. Such waiver was on tljie same date 
signed by the Commissioner of Internal Revenue. 

69 On or about November 4,1925, an instrument bear¬ 
ing that date and signed “ Yawkev-Freeman Drilling 

Co., by S. G. Hartman, treas.” and reciting that the Drill¬ 
ing Company, a taxpayer, and the Commissioner waived the 
time prescribed by law for making assessment of taxes due 
under any return made by the taxpayer for tpe year 1917, 
said waiver to remain in effect until December &1,1925, was 
mailed to the Commissioner of Internal Revenue. This 
document was never signed by the Commissioner. 

On January 16, 1925 the respondent addressed a com¬ 
munication to the Development Company readihg, so far as 
material, as follows: 

“ Reference is made to your brief dated November 7, 
1924, in which you protest against the assessment of the 
deficiency in tax disclosed for the taxable years 1916 and 
1917, as shown in office letter dated October 10, |924. 

“The Bureau desires to proceed in the regular manner to 
the consideration of any information submitted by you. 
However, the statutory period within which tpe Commis¬ 
sioner may assess additional taxes for the years involved 
will expire presently, and, in order to avoid the necessity of 
making an assessment prior to such consideration, it is re¬ 
quested that you sign the enclosed forms of waiver and 
return same to this office within ten days from! the date of 
this letter.’’ j 

In response thereto the two instruments mentioned above 
as signed on or about January 17, 1925 were signed and 
transmitted to the Commissioner of Internal Revenue. 

S. G. Hartman was on October, 1930 and had been since 
November 7, 1904 and December 8, 1911, the treasurer and 
a director of respondent, The South Penn Oil Company, 
respectively. 

On August 27, 1926 the Commissioner of Internal Reve¬ 
nue sent to the respondent herein a deficiency letter, the 
first paragraph of which recites: 

70 “As provided in Section 280 of the Revenue Act 
of 1926, there is proposed for assessment against 

you the amount of $60,907.37 constituting your liability as 
a transferee of the assets of the Big Creek Dbvelopment 
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Company, 4242 Sixth Avc., Pittsburgh, Pennsylvania, for¬ 
merly 1211 First National Bank Building, Huntington, West 
Virginia, for income and profits taxes in the amount of 
$60,907.37 due from the Big Creek Development Company, 
for the years 1915 to 1917, inclusive, and the amount of 
$2,872.88 constituting your liability as a transferee of the 
assets of the Yawkey and Freeman Drilling Company, 4242 
Sixth Avenue, Pittsburgh, Pennsylvania, formerly 1211 
First National Bank Building, Huntington, West Virginia, 
for income and profits taxes in the amount of $2,872.SS due 
from the Yawkey and Freeman Drilling Company for the 
year 1917 as shown in the attached statement. ” 


The respondent duly instituted a proceeding for a redeter¬ 
mination of its tax liability by appealing from the notice 
of defieienev above referred to, to the United States Board 
of Tax Appeals, filing its petition on October 27, 1926. 
Hearing was had and on October 8, 1930 the Board of Tax 
Appeals promulgated its findings of fact, opinion and deci¬ 
sion and on the same date entered its final order of redeter¬ 
mination to the effect that there was no liabilitv at law or 
in equity under the provisions of Section 280 of the Revenue 
Act of 1926 of the respondent for any amount with respect 
of the tax of the Big Creek Development Company for the 
vears 1915 and 1916 and of the Yawkev-Frecman Drilling 
Company for the period January 1, 1917 to September 30, 
1917. 

The question involved in this appeal is whether or not 

the statute of limitations has barred or bars the assessment 

and/or collection of the sum of $12,139.59 with interest 

thereon as allowed bv law, from the South Penn Oil Com- 

pany, the respondent herein, as a transferee of the assets of 

the Big Creek Development Company and/or the Yawkey- 

Freoman Drilling Company and as a corollary of this, 

whether or not liabilitv attaches to the South Penn Oil Com- 

* 

pany, the respondent herein, under the provisions of Sec¬ 
tion 280 of the Revenue Act of 1926 as a transferee of the 
assets of the Big Creek Development Company 
71 and/or the Yawkey-Freeman Drilling Company. 

III. The petitioner’s assignments of error are as 

follows: 

1. The Board of Tax Appeals erred in holding and in 
deciding that there was no liability at law or in equity under 
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the provisions of Section 280 of the Revenue i\ct of 1926 of 
respondent for any amount in respect of the tax due from 
the Big Creek Development Company for tile years 1915 
and 19i6 and of the Yawkey-Freeman Drilling Company for 
the period January 1, 1917 to September 30, ^917. 

2. The Board of Tax Appeals erred in notj holding and 
deciding that respondent was liable under the provisions of 
Section 280 of the Revenue Act of 1926 fof the sum of 
$12,139.59 together with interest thereon as allowed by law 
on account of the tax due from the Big Creek Development 
Company for the years 1915 and 1916 and of the Yawkey- 
Freeman Drilling Company for the period January 1, 1917 
to September 30, 1917, as a distributee and/pr transferee 
of the assets of such companies. 

3. The Board of Tax Appeals erred in holding and in 
deciding that the waivers of the statutory per: od of limita¬ 
tions for assessment and/or collection givep by the Big 
Creek Development Company and the Yawkey-Freeman 
Drilling Company were invalid and ineffective to permit the 
assessment and/or collection of the taxes due from the Big 
Creek Development Company for the years 1^)15 and 1916 
and from the Yawkey-Freeman Drilling Company for the 
period January 1,1917 to September 30,1917 and/or to per¬ 
mit the assessment and/or collection of such tixes or sums 
from the South Penn Oil Company, the respondent herein, 

under the provisions of Section 280 of the Revenue 
72 Act of 1926 as the distributee and/or transferee of 

the assets of the said the Big Creek Development 
Company and/or the Yawkey-Freeman Drilling Company. 

4. The Board of Tax Appeals erred in holding and in 
deciding that the officers or any of them of the Big Creek 
Development Company and/or the Yawkey-Freeman Drill¬ 
ing Company, were without authority to make! and execute 
the waivers of the statute of limitations herein jnvolved and 
to bind said corporations for the reason that ^uch holding 
and decision is not supported by any substantial evidence 
and is contrary to the evidence and for the further reason 
that such holding and decision is contrary to tlje law. 

5. The Board of Tax Appeals erred in entering decision 
and judgment for the respondent, the South P^nn Oil Com¬ 
pany, and against the petitioner, the Commissioner of In¬ 
ternal Revenue and in not entering decision apd judgment 
against the respondent, the South Penn Oil Company, and 
for the petitioner, the Commissioner of Internaj Revenue. 
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Wherefore the Commissioner petitions that the decision 
of the Board of Tax Appeals be reviewed by the Court of 
Appeals of ^he District of Columbia and that a transcript 
of the record be prepared in accordance with the law and 
with the rules of said Court and transmitted to the Clerk of 
said Court for filing, and that appropriate action be taken 
to the end that the errors complained of may be reviewed 
and corrected by said Court. 

(Sgd.) C. M. CHAREST, 

C. M. CHAREST, 

Assistant Attorney General. 

(Sgd.) G. A. YOUNGQUIST, 

G. A. YOUNGQUIST, 
General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

(Sgd.) STANLEY SUYDAM, 

STANLEY -SUYDAM, 
Special Attorney, 
Bureau of Internal Revenue. 

73 Verification. 

United States of America, 

District of Columbia, ss: 

Stanley Suydam, being duly sworn, says that he is a 
Special Attorney in the Office of the General Counsel, 
Bureau of Internal Revenue, and as such is duly authorized 
to verify tlie above and foregoing petition for review to the 
Court of Appeals of the District of Columbia; that lie has 
read said petition for review and is familiar with the state¬ 
ments therein contained and that the facts therein stated 
are true, except such facts as may be stated on information 
and belief and those facts he believes to be true. 

(Sgd.) STANLEY SUYDAM. 

Sworn and subscribed to before me this 4th dav of April, 
A. D. 1931. 

(Sgd.) GEORGE W. KREIS, 

Notary Public. 

My commission expires Nov. 12, 1932. 
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Filed Apr. 7, 1931. 


United States Board of Tax Appeals. 

Docket No. 20785. j 

South Penn Oil Company, Petitioner, 

against 

Commissioner of Internal Revenue, Respondent. 


To the Honorable the Chief Justice and Assoc 
of the Court of Appeals of the District of 


iate Justices 
lumbia: 


c<j> 

The petitioner is aggrieved by a decision o^ the United 
States Board of Tax Appeals rendered against ^t oil October 
8, 1930, in the above-entitled case, to the extent that such 
decision affirmed a determination of the Commissioner of 
Internal Revenue that there is assessable against the peti¬ 
tioner as a transferee under Section 280 of the Revenue Act 
of 1926 a liability in respect of additional inepme and ex¬ 
cess profits taxes of Big Creek Development Company for 
the nine months 7 period from January 1 to September 30, 
1917, in the amount of $51,640.66, and respectfully submits 
its petition for a review thereof by the Courti of Appeals 
of the District of Columbia. 

I. The petitioner and the Commissioner have 
stipulation filed with the Clerk of the Board 
peals that the review shall be in the Court of 
the District of Columbia. 

75 II. The nature of the controversy in this case is 
as follows: On August 27, 1926, the Commissioner of 
Internal Revenue mailed to the petitioner a notice of de¬ 
ficiency asserting a liability against the petitioner for ad¬ 
ditional income and excess profits taxes of Big Creek De¬ 
velopment Company for the calendar years 1915 and 1916 
and the nine months 7 period from January 1 tO September 
30,1917, and of Yawkey-Freeman Drilling Company for the 
nine months 7 period from January 1 to September 30, 1917. 
The liability for said taxes was asserted against the peti¬ 
tioner as a transferee under Section 280 of the Revenue Act 
of 1926 because the assets of the taxpayers had been trans¬ 
ferred to the petitioner in 1917. The petitioner appealed 
to the Board of Tax Appeals from the Commissioner’s de- 


agreed by a 
of Tax Ap- 
Appeals of 
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termination of such liability, challenging the propriety of 
the Commissioner’s determination upon the grounds, in 
general, that Section 280 of the Revenue Act of 1926 was 
not applicable to the petitioner because it did not apply to a 
transferee who acquired the property of a taxpayer prior 
to its enactment, that such section is unconstitutional, that 
the assessment of such liabilitv was barred by the statute 
of limitations, and that Section 280 of the Revenue Act of 
1926 did not authorize the proposed assessment because it 
did not apply to liability which did not exist at its enact¬ 
ment or at the time of the notice of deficiencv to the 

•/ 

76 alleged transferee. The Board of Tax Appeals af¬ 
firmed the determination of the Commissioner that 
there is assessable against the petitioner as a transferee 
under Section 280 of the Revenue Act of 1926 a liability in 
respect of the additional income and excess profits taxes of 
Big Creek Development Company for the nine months’ 
period from January 1 to September 30, 1917, in the amount 
of $51,640.66 and overruled his determination that the other 
taxes referred to above are so assessable. 

III. The petitioner makes the following assignments of 


error: 

1. The Board of Tax Appeals erred in ordering and 
deciding that the liability of the petitioner at law or in 
equity under the provisions of Section 280 of the Revenue 
Act of 1926 asi a transferee in respect of the tax of Big 
Creek Development Company for the period from January 
1 to September 30, 1917, is $51,640.66; 

2. The Board of Tax Appeals erred in holding and de¬ 
ciding that there is assessable against the petitioner as a 
transferee under Section 280 of the Revenue Act of 1926, a 
liability in respect of the tax of Big Creek Development 
Companv for the period from January 1 to September 30, 
1917; 

3. The Boarc( of Tax Appeals erred in failing to hold 

and decide that there is not assessable against the 
77 petitioner as a transferee under Section 280 of the 
Revenue Act of 1926, any liability in respect of the 
tax of Big Crepk Development Company for the period 
from January 1 to September 30, 1917; 

4. The Board of Tax Appeals erred in failing to hold 
and decide that Section 280 of the Revenue Act of 1926 
does not apply to the petitioner on the facts of this case; 
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5. The Board of Tax Appeals erred in holding and decid¬ 
ing that the petitioner had waived its right' to ft determina¬ 
tion upon the constitutionality of Section 280 ^)f the Reve¬ 
nue Act of 1926 by appealing to the Board; 

6. The Board of Tax Appeals erred in failing to hold and 
decide that Section 280 of the Revenue Act o| 1926 is un¬ 
constitutional as applied to the petitioner on jthe facts of 
this case; 

7. The Board of Tax Appeals erred in failing to hold and 
decide that the assessment of any liability of the petitioner 
at law or in equity under Section 280 of the Revenue Act of 
1926 in respect of the tax of Big Creek Development Com¬ 
pany for the period from January 1 to September 30, 1917, 
is barred by the statute of limitations; 

8. The Board of Tax Appeals erred in failing to hold 

and decide that, the instruments purporting to be 

78 waivers of the statute of limitations witjli respect to 
the 1917 tax of Big Creek Development Company 

and filed with the Commissioner of Internal Revenue on or 
about January 2, 1923, February 7, 1924 and (January 17, 
1925, respectively, were invalid; 

9. The Board of Tax Appeals erred in failiiig to find as 
a fact that the instrument purporting to be a waiver of the 
statute of limitations with respect to the 1917 tax of Big 
Creek Development Company and filed with tlie Commis¬ 
sioner of Internal Revenue on or about December 21, 1920, 
was never signed bv or on behalf of the Commissioner and 
failed to provide any limit of time during wliipli it was to 
be effective; 

10. The Board of Tax Appeals erred in failing to find as 
a fact that the instrument purporting to be a waiver of the 
statute of limitations with respect to the 1917 tax of Big 
Creek Development Company and filed with t ie Commis¬ 
sioner of Internal Revenue on or about January 2, 1923, 
failed to provide any limit of time during which it was to 
be effective; 

11. The Board of Tax Appeals erred in entering decision 
and judgment for the Commissioner and against the peti¬ 
tioner, and in not entering decision and judgment against 

the Commissioner and for the petitioner) 

79 Wherefore the petitioner prays that tjic Court of 
Appeals of the District of Columbia review and re¬ 
verse the order and decision of the Board of Tax Appeals 
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herein to the extent that such order and decision affirmed 
the determination of the Commissioner of Internal Reve¬ 
nue that there is assessable against the petitioner as a 
transferee under Section 280 of the Revenue Act of 1926 a 
liability in respect of additional income and excess profits 
taxes of Big Creek Development Company for the nine 
months’ period from January 1 to September 30, 1917, in 
the amount of $31,640.66, and take appropriate action to 
the end that the errors complained of may be reviewed and 
corrected, and prays for such other and further relief as 
the Court mav deem meet and proper in the premises. 

‘SOUTH PENN OIL COMPANY, 
i Petitioner, 

Bv OSCAR R. EWING, 

HAROLD L. SMITH, 

; 100 Broadicay, New Nork , N . Y., 

Attorneys for Petitioner. 

State of New York, 

County of New York, ss: 

Oscar R. Ewing, being duly sworn, deposes and says, 
that he is one of the attorneys for the petitioner herein, that 
he knows the contents of the foregoing petition, that 

80 to the best of his knowledge and belief the statements 
therein aye true, and that the assignments of error 

are well taken and intended to be argued. 

OSCAR R. EWING. 

Subscribed and sworn to before me this 6th day of April, 

1931. 

[Seal of Charles A. Wallace, Notary Public, Queens 

County.] 

i CHARLES A. WALLACE, 

i CHARLES A. WALLACE, 

. Notary Public, Queens County. 

Queens Co. Clk. No. 3672, Reg. No. 4365. 

N. Y. Co. Clks. No. 950, Reg. No. 2-W-592. 

Bronx Co. Clk. No. 69, Reg. No. 32S4-A. 

81 United States Board of Tax Appeals. Lodged 
May 20, 1932. 

United States Board of Tax Appeals. Filed Mav 24, 

1932. 
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United States Board of Tax Appeals. 

Docket No. 20785. 

David Burnet, Commissioner of Internal Revenue, 

Petitioner, 


South Penn Oil Company, Respondent. 


Docket No. 20785. 

South Penn Oil Company, Petitioner, 


David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Statement of Evidence . 

At the hearing of the appeal of the South Penn Oil Com¬ 
pany on the twenty-fourth day of June, 1929, before the 
Honorable C. Rogers Arundell, one of the members of the 
United States Board of Tax Appeals, all of the evidence 
was submitted in the form of a stipulation of facts. The 
following is a statement of the portions of such evidence 
material to the questions involved in the petitions for 
review filed by the Commissioner of Internal Revenue and 
by the South Penn Oil Company: 

1. The Big ('reek Development Company, hereinafter re¬ 
ferred to as the Development Company, and the 
82 Yawkev-Freeman Drilling Company, hereinafter 
referred to as the Drilling Company, were corpo¬ 
rations organized and existing under the laws of the State 
of West Virginia. On or about August 3, 1917, the South 
Penn Oil Company acquired all of the capital stock of said 
Development Company and on or about August 16, 1917 
acquired all of the capital stock of said Drilling Company. 
Shortly thereafter, the South Penn Oil Company caused all 
of the assets and property of such corporations t<|) be trans¬ 
ferred to it in liquidation of said capital stock, the net value 
of said assets in the case of each of said corporations being 
in excess of its liability for taxes involved in thi^ proceed¬ 
ing, with interest thereon as allowed by law. 
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2. Thereafter the South Poun Oil Company caused said 
corporations to be dissolved, a certificate of dissolution of 
said Development Company having been issued by the Sec¬ 
retary of State of West Virginia on September 10, 1917 and 
a certificate of dissolution of said Drilling Company having 
been issued by the Secretary of State of West Virginia on 
September 19, 1917. 

3. The following named persons were officers and di¬ 
rectors of tlie Development Company at the date of its dis¬ 
solution, to wit: 


O Mirers. 

E. E. Crocker, President. 

S. G. Hartman, Vice President. 
R. W. Cummins, Secretarv. 

F. C. Leftwich, Treasurer. 


Directors. 

E. E. Crocker. 

R. W. Cummins. 

S. G. Hartman. 

F. J. Huffman. 
John C. Ford. 


The following named persons were officers and directors 
of the Drilling,Company at the date of its dissolution, to 
wit: 

sa Officers. Directors. 

R. W. Cummins, President. E. E. Crocker. 

F. C. Leftwich, Secretary and Treasurer. R. V 4 5 * 7 . Cummins. 

S. G. Hartman. 

F. J. Huffman. 

; John C. Ford. 

4. Returns of Federal income and/or excess profits taxes 
were filed on behalf of the Development Company as fol¬ 
lows: for the calendar year 1915 on February 21, 1916; for 
the calendar year 1916 on April 7, 1917; and for the nine 
months period from January 1 to September 30, 1917 on 
April 1, 1918, and the respective amounts of such taxes 
reported as due in said returns were paid. On September 
25, 1918, an amended return was filed on behalf of the De¬ 
velopment Company for the nine months period ended on 
said date and tl^e amount of taxes reported therein as due 
was paid. 

5. The return of Federal income and/or excess profits 

taxes for the nine months period from January 1 to Sep¬ 
tember 30, 1917 was filed on behalf of the Drilling Company 
on April 1, 1918 and the amount of taxes reported due on 

said return was paid. 
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e amounts 
Amount. 

$3,510.55 


6. On August 18, 1925, the Commissioner ojf Internal 
Revenue mailed to the Development Company a notice of 
deficiency claiming additional income and profits taxes 
against said company for the periods and in th 
as follows, to wit: 

Year. 

Calendar year 1915. 

Calendar year 1916.| 5,756.16 

January 1 to September 30, 1917.I 51,640.66 

On August 18, 1925, the Commissioner of Internal Rev¬ 
enue mailed to the Drilling Company a notice of 
84 deficiency asserting additional income and profits 
taxes for the nine months period from January 1 to 
September 30, 1917, in the amount of $2,872.88 j The de¬ 
ficiencies or additional taxes so asserted are the 
volved in this proceeding. Assessment of such d 
was made against the Development Company and 
ing Company on December 24,1925 and have not 
Notices dated January 2, 1926 were on that date 
the Collector of Internal Revenue for the District of West 
Virginia to the Development Company and to the Drilling 
Company of the assessment of said additional taxes against 
said corporations, respectively, demanding immediate pay¬ 
ment thereof. 

7. The only alleged agreements in writing which relate to 
the time within which assessment and/or collection of the 
taxes referred to above might be made were as follows: 

(1) Waiver filed May 9, 1925, signed “Big Creek De¬ 
velopment Company, by S. G. Hartman, V. Brest.’’ and 
by the Commissioner providing that the Developujient Corn- 


taxes in- 
cficiencies 
the Drill- 
jbeen paid, 
mailed by 


time pre- 
es for the 
i in effect 


pany and the Commissioner “hereby waive the 
scribed by law for making any assessment” of taxj 
years 1912 to 1915, inclusive, said waiver to remai 
until December 31,1925. 

(2) Waiver filed January 2,1923, signed “Big Creek De¬ 
velopment Company, by S. G. Hartman, vice president” 
and by the Commissioner whereby the Development Com¬ 
pany and the Commissioner consented to a determination, 
assessment and collection of taxes for the years 1916 and 
1917 “irrespective of any period of limitations”. 

85 (3) Waiver filed February 7, 1924, sighed “Big 

Creek Development Company, by S. G. Hartman,” 
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and by the Commissioner whereby the Development Com¬ 
pany and the Commissioner consented to a determination, 

assessment and collection of taxes for the vears 1916 and 

* 

1917, said waiver to remain in effect ‘‘for a period of one 
year after the expiration of the statutory period of limita¬ 
tion, or the statutory period of limitation as extended by 
any waivers already on tile with the Bureau”. 

(4) Waiver filed January 17, 1925, signed “Big Creek 
Development Company, by S. G. Hartman, treasurer,” and 
by the Commissioner providing that the Development Com¬ 
pany and the Commissioner “hereby waive the time pre¬ 
scribed by law for making any assessment” of taxes for the 
year 1916, said, waiver to remain in effect until December 
31,1925. 

(5) Waiver filed November 4, 1925, signed “Big Creek 
Development Company, by S. G. Hartman, vice-prest.” but 
not signed by the Commissioner, providing that the De¬ 
velopment Company and the Commissioner “hereby waive 
the time prescribed by law for making any assessment” of 
taxes for the year 1916, said waiver to remain in effect until 
December 31, 3925. 

(6) Waiver filed December 21, 1920, signed “South Penn 

Oil Co., Successor to Big Creek Development Co., by L. W. 

Young, Jr., Pres.” but not signed by the Commissioner, 

providing that the Development Company “hereby waives 

any and all statutory limitations as to the time within which 
•» * 

assessments” of taxes for the year 1917 may be made. This 
waiver contained no limitation of the time during which it 
was to be effective. 

S6 (7) Waiver filed January 17, 1925, signed “Big 
Creek Development Co., by S. G. Hartman, Treas.” 
and by tlie Commissioner providing that the Development 
Company and the Commissioner “hereby waive the time 
prescribed by law for making any assessment” of taxes for 
the year 1917, said waiver to remain in effect until Decem¬ 
ber 31,1925. 

(S) Waiver filed November 4, 1925, signed “Big Creek 
Development Co., by S. G. Hartman, Vice Prest.” but not 
signed by the Commissioner providing that the Develop¬ 
ment Company and the Commissioner “hereby waive the 
time prescribed by law for making any assessment” of 
taxes for the year 193 7, said waiver to remain in effect until 
December 31, 1925. 
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(9) Waiver filed January 17, 1925, signecjl “Yawkev- 
Freeman Drilling Company, by S. G. Hartman, Treas.” 
and by the Commissioner providing that the Drilling Com¬ 
pany and the Commissioner “hereby waive tike time pre¬ 
scribed by law for making any assessment’’ of ^axes for the 
year 1917, said waiver to remain in effect untlil December 
31,1925. I 

8. Each of the above waivers that was signed by the Com¬ 
missioner of Internal Revenue was signed by him on or 
about the date on which it was filed. 

9. In the corporation excess profits tax return for the 
nine months ended September 30, 1917 filed <jm behalf of 
the Development Company on April 1, 1918 With the Col¬ 
lector of Internal Revenue for the District of West Vir¬ 
ginia it was stated that the charter of said Development 

Company had been surrendered September 29, 1917. 
87 In the corporation excess profits tax return for the 
nine months ended September 30, 1917 filled on behalf 
of said Drilling Company on April 1, 1918 With the Col¬ 
lector of Internal Revenue for the District or West Vir¬ 
ginia it was stated that the charter of said Drilling Com¬ 
pany had been surrendered September 29, 1917’. 

10. On January 16, 1925, the Commissioner of Internal 
Revenue addressed a communication to the Development 
Company reading so far as material as follows: 

“Reference is made to vour brief dated November 7, 
1924, in which you protest against the assessment of the de¬ 
ficiency in tax disclosed for the taxable yeafs 1916 and 
1917 as shown in office letter dated October 10, 1924. 

“The Bureau desires to proceed in the regular manner 
to the consideration of anv information submitted by vou. 
However, the statutory period within which the Commis¬ 
sioner may assess additional taxes for the years involved 
will expire presently and in order to avoid the (necessity of 
making an assessment prior to such consideration it is re¬ 
quested that you sign the enclosed forms of waiver and re¬ 
turn the same to this office within ten days from the date of 
this letter.” 

In response thereto the three instruments mentioned above 
and filed on January 17, 1925, were signed and transmitted 
to the Commissioner of Internal Revenue. 
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11. S. G. Hartman was on October 8, 1930, and had been 
since November 7, 1904 and December 8, 1911, respectively, 
the treasurer and a director of the South Penn Oil Com¬ 
pany. E. E. Crocker was vice-president and a director of 
South Penn Oil Companv from January 16, 1906 to October 
26, 1923. 

It is hereby stipulated and agreed that the above and 
foregoing statement of evidence contains all the evidence in- 
troduced before the United States Board of Tax Appeals 
material to a consideration of the petitions of the 

88 Commissioner of Internal Revenue and of the South 
Penn Oil Company to the Court of Appeals of the 

District of Colombia for a review of the decision entered 
herein by the United States Board of Tax Appeals. It is 
further stipulated and agreed that said statement as made 
may be approved by the United States Board of Tax Ap¬ 
peals without further notice to any party hereto, that when 
so approved said statement of evidence may be tiled in the 
Clerk’s office and become a part of the record for the pur¬ 
pose of the petitions for review tiled herein by the Com¬ 
missioner of Internal Revenue and bv the South Penn Oil 

i • 

Company, and that any and all statements of evidence here¬ 
tofore filed in these proceedings shall be and the same are 
lierebv considered as having been withdrawn. 

‘ (Sgd.) " C. M. CHAREST, 

General Counsel , Bureau of Internal 
Revenue , Attorney • for Commis¬ 
sioner of Internal Revenue. 

E 

(Sgd.) i HAROLD L. SMITH, 

Attorney for South Penn Oil Company. 

Dated May 21st, 1932. 

The aforesaid statement of evidence on the petitions for 
review of the Commissioner of Internal Revenue and of the 
South Penn Oil Company is hereby approved and signed 
and ordered to be made of record in the above enti- 

89 tied cause this — day of May, 1932, and it is further 
ordered that any and all statements of evidence here¬ 
tofore filed in these proceedings be and the same hereby are 
considered as having been withdrawn. 


Member United States Board of Tax Appeals. 
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Approved and ordered filed this 24th dav of May, 1932. 
(S.) LOGAN MORRIS, 

Member. 

90 United States Board of Tax Appeals. Filed May 21, 

1932. 

United States Board of Tax 
Docket No. 20785. 

David Burnet, Commissioner of Internal Revenue, 

Petitioner, 

v. 

South Penn Oil Company, Respondent. 

Docket No. 20785. 

South Penn Oil Company, 

v. 

David Burnet, Commissioner of Internal Revenue, 

Respondent. 

Prcecipe for Transcript . 

To the Clerk of the United States Board of Tax Appeals: 

Please prepare a consolidated transcript of record in the 
above entitled proceedings, and on or before the first day 
of June, 1932 transmit the same to the Clerk of the Court 
of Appeals of the District of Columbia, and include in said 
transcript certified copies of the following documents: 

1. The docket entries of proceedings befonj the Board 
in the above entitled case. 

2. Petition for redetermination filed on October 25, 1926. 

3. Amendment to petition filed November 26, 1928. 

4. Second amended answer filed May 6, 1929. 

91 5. Findings of fact and opinion of the Board pro¬ 
mulgated October 8, 1930. 

6. Order of redetermination entered on October 8, 1930. 

7. Agreement for review by the Court of Appeals of the 
District of Columbia, filed April 2, 1931. 

8. Order correcting typographical errors in findings of 
fact, entered April 4, 1931. 


Petitioneir, 

i * 
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9. Petition for review filed April 4, 1931 by the Com¬ 
missioner of Internal Revenue. 

10. Petition for review filed April 7, 1931 by the South 
Penn Oil Company. 

11. Statement of evidence approved and filed Mav 24, 
1932. 

12. All orders enlarging time for preparation and de¬ 
livery of record not included in transcript. 

13. This praecipe for transcript. 

VCo hereby agree that the above and foregoing praecipe is 
correct; that the records, documents, papers and proceed¬ 
ings therein set forth are sufficient for a complete record in 
this cause on appeal, and we hereby adopt the foregoing as 
a list designated by each of the parties to this cause to 
complete said transcript, and we hereby waive the issuance 
and service of notice upon any party hereto, and agree that 
said praecipe shall be obeyed by, and acted upon by 

92 the Clerk as fully and to all intents and purposes in 
the same manner as if said praecipe had been regu¬ 
larly filed and a true copy thereof served upon each party 
hereto. 

(Sgd.) ; C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 
Attorney for Commissioner of Internal 
Revenue. 

E 

(Sgd.) ■ HAROLD L. SMITH, 

HAROLD L. SMITH, 
Attorney for South Penn Oil Company. 

93 Docket Xo. 20785. 

Commissioner of Internal Revenue, Petitioner, 

vs. 

South Penn Oil Company, Respondent, 

and 

South Penn Oil Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, Clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages 1 to 92, inclusive, 
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contain and are a true copy of the transcript of record, 
papers and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this £5th day of 
Mav, A. D. 1932. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk. 


94 United States Board of Tax Appeals) 

Docket No. 20785. 


Commissioner ok Internal Revenue, Petitioner 


v. 


on Review, 


South Penn Oil Company, Respondent on Review. 

Order Enlarging Time. 


i 


Upon motion of counsel for the petitioner, it isf 
Ordered that the time for preparation of evidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding in tho Court of 
Appeals of the District of Columbia be and it is 
tended to June 24, 1931. 

(Signed) LOGAN MORRIS, 


lierebv ex- 


Member. 


Dated Washington, D. C., May 22, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 



70 


DAVID BURNET, COMMR. OF INT. REV., VS. 


95 United States Board of Tax Appeals. 

Docket No. 20785. 

Commissioner of Internal Revenue, Petitioner, 

v. 

South Penn Oil Company, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for petitioner, it is 
Ordered that the time for preparation of the evidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby ex¬ 
tended to August 1, 1931. 

(Signed) 1 LOGAN MORRIS, 

Member. 

Dated Washington, D. C., June 20, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

96 United States Board of Tax Appeals. 

Docket No. 20785. 

Commissioner of Internal Revenue, Petitioner on Review, 

v. 

South Penn Oil Company, Respondent on Review. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding by the Court of 



SOUTH PENIS' OIL COMPANY. 


71 


Appeals for the District of Columbia be and j it is hereby 
extended to August 24, 1931. 

(Signed) CHARLES P. S^IITH, 

Member. 

Dated Washington, D. C., July 31, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

| 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

97 United States Board of Tax Appeal^. 

Docket No. 20785. 

Commissioner of Internal Revenue, Petitioned on Review, 

v. 

South Penn Oil Company, Respondent on Review. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner, it }s 
Ordered that the time for preparation of evidence and for 
transmission and delivery of the record sur petition for 
review of the above entitled proceeding by t]ie Court of 
Appeals of the District of Columbia, be and it is hereby 
extended to October 1, 1931. j 

(Signed) LOGAN MORRIS, 

Member. 


Dated Washington, D. C., August 20, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 


Clerk U. S. Board of Tax 


Appeals. 
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98 United States Board of Tax Appeals. 

Docket No. 20785. 

Commissioner of Internal Revenue, Petitioner, 

v. 

South Penn Oil Company, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding by the Court of 
Appeals of the District of Columbia, be and it is hereby 
extended to November 1, 1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., September 25, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

99 United States Board of Tax Appeals. 

Docket No. 20785. 

Commissioner of Internal Revenue, Petitioner, 

vs. 

South Penn Oil Company, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of 
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Appeals for the District of Columbia, be and i|t is hereby 
extended to December 1, 1931. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Oct. 31, 1931. 

: 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
100 United States Board of Tax Appeals. 

Docket No. 20785. 

Commissioner of Internal Revenue, Petitioner, 

vs. 

South Penn Oil Company, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of tliie evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Ccfurt of Ap¬ 
peals for the District of Columbia, be and it is hereby ex¬ 
tended to January 2, 1932. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Nov. 30,1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax \Appeals. 
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101 United States Board of Tax Appeals. 

Docket No. 20785. 

Commissioner of Internal Revenue, Petitioner, 

vs. 

South; Penn Oil Company, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered'that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to Fcbruarv 1, 1932. 

(Signed) ' LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Dec. 30, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

\ B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

102 United States Board of Tax Appeals. 

Docket No. 20785. 

Commissioner of Internal Revenue, Petitioner, 

vs. 

South Penn Oil Company, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
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review of the above entitled proceeding in tb|e Court of 
Appeals for the District of Columbia, be and It is hereby 
extended to April 1,1932. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Feb. 1,1932. 

A true copy. Teste: | 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

103 United States Board of Tax Appeals). 

Docket No. 20785. j 

Commissioner of Internal Revenue, Petitioner, 

vs. 

South Penn Oil Company, Respondent. 

Order Enlarging Time. \ 


On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to June 1, 1932. 

(Signed) LOGAN MORRIS, 

\ Member. 

. 

Dated Washington, D. C., March 30, 1932. 

A true copy. Teste: J 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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104 United States Board of Tax Appeals. 

Docket No. 20785. 

South Penn Oil Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for transmission and delivery of 
the record snr petition for review of the above entitled 
proceeding in the Court of Appeals for the District of 
Columbia, be and it is hereby extended to Aug. 25, 1931. 
(Signed) * LOGAN MORRIS, 

Member. 

Dated Washington, D. C., June 5, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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United States Board of Tax Appeals. 
Docket No. 20785. 


South Penn Oil Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for transmission and delivery of 
the record snr petition for review of the above entitled 
proceeding in the Court of Appeals for the District of Co¬ 
lumbia, be and it is lierebv extended to October 1, 1931. 
(Signed) ‘ LOGAN MORRIS, 

Member. 


Dated Washington, D. C., August 17,1931. 
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A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMB 
Clerk U. S. Board of Tax 
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LE, 

Appeals. 


United States Board of Tax Appeals 
Docket No. 20785. 


South Penn Oil Company, Petitioned, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for transmission and delivery of 
the record sur petition for review of the above-entitled pro¬ 
ceeding by the Court of Appeals, District of Columbia, be 
and it is herebv extended to November 1, 1931. 

(Signed) LOGAN MORBIS, 

jl lember. 

Dated Washington, D. C., September 25, 1931. j 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 
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Clerk U. S. Board of Tax Appeals. 
United States Board of Tax Appeals. 

Docket No. 20785. 


South Penn Oil Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

: 

Order Enlarging Time. | 

On motion of counsel for the petitioner, it is 
Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro- 
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DAVID BURNET, COMMR. OF INT. REV., VS. 


ceeding in the Court of Appeals for the District of Co¬ 
lumbia, be and it is herebv extended to December 1, 1931. 
(Signed) ‘ LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Oct. 31, 1931. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

, Clerk U. S. Board of Tax Appeals. 

108 United States Board of Tax Appeals. 

Docket No. 20785. 


South Penn Oil Company, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for transmission and deliverv of 

* 

the record sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals for the District of Co¬ 
lumbia, be and it is herebv extended to Januarv 2, 1932. 
(Signed) ‘ LOGAN MORRIS, 

Member. 

Dated Washington, D. C., Nov. 30, 1931. 

A true copy. Teste: 

[Seal II. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

i Clerk U. S. Board of Tax Appeals. 
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SOUTH PENN OIL COMPANY. 

109 United States Board of Tax Appeal^. 

Docket No. 20785. | 

South Penn Oil Company, Petitioner, 

v. I 

i 

Commissioner of Internal Revenue, Respondent. 

I 

Order Enlarging Time. j 

Upon motion of counsel for petitioner, it is | 

Ordered that the time for preparation of the elvidence and 
for transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby ex¬ 
tended to Februarv 1, 1932. 

(Signed) ‘ LOGAN MORRIS, 

Member. 

Dated Washington, D. C., December 30, 1931. j 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

I 

110 United States Board of Tax Appeals.! 

Docket No. 20785. j 

South Penn Oil Company, Petitionerj 

vs. 

I 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. j 

I 

On motion of counsel for the petitioner, it is | 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals for the District of Co¬ 
lumbia, be and it is hereby extended to April 1, 1932. 
(Signed) " LOGAN MORRllS, 

if ember. 

Dated Washington, D. C., Feb. 1, 1932. 
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A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Ill United States Board of Tax Appeals. 

Docket Xo. 20785. 

South Penn Oil Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Eidarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for transmission and delivery of 
the record sitr pet it ion for review of the above entitled pro¬ 
ceeding* in the Court of Appeals for the District of Co¬ 
lumbia, be and it is hereby extended to June 1, 1932. 
(Signed) ' LOGAN MORRIS, 

Member. 

Dated Washington, D. C., April 1, 1932. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

! B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5708. 
David Burnet, Commissioner of Internal Revenue, Appel¬ 
lant, vs. South Penn Oil Company; and No. 5709. South 
Penn Oil Company, appellant, vs. David Burnet, Commis¬ 
sioner of Internal Revenue. Court of Appeals, District of 
Columbia. Filed May 27, 1932. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia : ~ 

October Term, 1932 


No. 5708 

David Burnet. Commissioner of Internal 

Revenue, appellant 

v . 

South Penn Oil Company 


i 

ON APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR THE APPELLANT 


PREVIOUS OPINION 


The only previous opinion is that of the Board 
of Tax Appeals (R. 33-45), which is reported in 
20 B. T. A. 1180. 

JURISDICTION 

This appeal involves the liability of the South 
Penn Oil Company, as a transferee under Ejection 
280 of the Revenue Act of 1926, for incorpe and 
profits taxes as follows: Big Creek Development 
Co., $3,510.55 for 1915 and $5,756.16 for 1916, and 

(i) 
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Yawkey-Freeman Drilling Co., $2,872.88 for tlie 
nine months’ period ending September 30, 1917. 
The appeal is from a decision of the Board of Tax 
Appeals entered October 8,1930 (R. 45-46), and is 
before this Court by a petition for review filed 
April 4, 1931 (R. 48-56), pursuant to Sections 
1001-1003 of the Revenue Act of 1926, c. 27, 44 
Stat. 9. By a stipulation filed April 2, 1931, pur¬ 
suant to Section 1002 (d) of the Revenue Act of 
1926, the decision of the Board is to be reviewed 
by this Court. (R. 47.) 

QUESTION PRESENTED 

Whether the assessment of taxes against the 
South Penn Oil Company as transferee of the 
assets of the Big Creek Development Company and 
the Yawkey-Freeman Drilling Company, under 
Section 280 of the Revenue Act of 1926, or any part 
thereof, is barred by the statute of limitations. 

STATUTES INVOLVED 

These aye set forth in Appendix A, pp. 14-16, 
infra. 

STATEMENT 

The facts found by the Board of Tax Appeals 
(R. 34-39) may be summarized as follows: 

The notice of deficiency involved in this case was 
mailed to the South Penn Oil Company, a corpora¬ 
tion, on August 27, 1926 (R. 34-46), and asserted 
a liability against the Oil Company as a transferee 

i 

of the Big Creek Development Company and of the 
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Yawkey-Freeman Drilling Company. The taxes 
of the Development Company now involved ^re for 
the years 1915 and 1916. The taxes of the Drilling 
Company which are involved are for th^ nine 
months’ period from January 1 to September 30, 
1917. 

In August, 1917, the South Penn Oil Company 
acquired all the capital stock of the Development 
Company and of the Drilling Company. Shortly 
thereafter it caused all of the assets of the tw<j> com¬ 
panies to be transferred to itself. The value |of the 

i 

assets of each of the corporations was in excjess of 
its liability for taxes involved in this case. Shortly 
thereafter the Development Company anjl the 
Drilling Company were dissolved. | 

The return of the Development Company for the 
year 1915 was filed on February 21,1916, and its re¬ 
turn for the year 1916 was filed on April 7, 1917. 
The return of the Drilling Company for the period 
January 1 to September 30, 1917, was fil^d on 
March 30, 1918. 

On December 24, 1925, the Commissioned as¬ 
sessed against the Development Company and the 
Drilling Company the deficiencies which aije in¬ 
volved in this case. These assessments were barred 
by the Statute of Limitations, unless the statutory 
period had been validly extended by waivers \^hich 
were filed on behalf of the two corporations. 

It is not necessary here to give the facts in detail 
concerning the waivers which were filed. They are 
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set out at pages 36-38 and 63-65 of the record, and 
are summarized in Appendix B (inf ra, p. 17). It 
is sufficient to state that waivers were signed on be¬ 
half of the Development Company by S. G. Hart¬ 
man, its vice president, for the years 1915 and 1916, 
but not until after the statutory period on assess¬ 
ment of those taxes had expired. A waiver was 
likewise ^igned by S. G. Hartman on behalf of the 
Drilling Company for the year 1917, after the 
statutory period had expired. 

On these facts the Board held that the South 
Penn Oil Company was not liable for the defi¬ 
ciencies of the Big Creek Development Company 
for the years 1915 and 1916, or for the deficiencv 
of the Yawkey-Freeman Drilling Company for the 
period January 1 to September 30, 1917. The 
Board reached this conclusion on the ground that 
waivers signed on behalf of a dissolved corporation 
are invalid if signed after the expiration of the 
statutory period. 

SPECIFICATION OF ERRORS 

All of the errors assigned in the petition for re¬ 
view (R. 54-55) are relied on. They may be sum¬ 
marized as follows: 

The Board erred in holding that the proposed 
assessment against the South Penn Oil Company of 
its liability as transferee of the property of the Big 
Creek Development Company for taxes for the 
years 1915 and 1916, and of its liability as trans¬ 
feree of the property of the Yawkey-Freeman 
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Drilling Company for taxes for the period Jan¬ 
uary 1, 1917, to September 30, 1917, was barred by 
the Statute of Limitations on the ground thfrt the 
officers of the Development Company and pf the 
Drilling Company were without authority t|) exe¬ 
cute the waivers here involved. 

SUMMARY OF ARGUMENT 

The courts have repeatedly held that a former 
officer or director of a dissolved corporation is au¬ 
thorized to execute a valid waiver on behalf of the 
corporation, and it is definitely settled that w aivers 
executed by corporate officers before dissolution, 
but after the expiration of the statutory period for 
assessment, are valid and operate to extend the pe¬ 
riod for assessment. Brown Sons Lumber Co. v. 
Burnet, 282 U. S. 283; Burnet v. Chicago Roil way 
Equipment Co., 282 U. S. 295. 

A corporate officer is no more and no less <i fidu¬ 
ciary after dissolution than before. Whether the 
corporation was a going concern or in dissolution 
when a waiver is signed is immaterial in the appli-, 
cation of decisions of the Supreme Court referred 
to above. This conclusion is supported by several 
recent decisions of the courts. 

ARGUMENT 

The Commissioner concedes that the period for 
assessment of taxes against the Big Creek Develop¬ 
ment Company for 1915 and 1916, and against the 
Yawkey-Freeman Drilling Company for the period 
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from January 1 to September 30,1917, had expired 
prior to the execution of any of the waivers affect¬ 
ing those years. The question presented is whether 
waivers executed on behalf of a dissolved West Vir¬ 
ginia corporation by persons who were its officers 
and directors at the time of dissolution are valid 
where the statute of limitations for assessment and 
collection of taxes had expired subsequent to the 
dissolution of the corporation and prior to the 
execution of the waivers. 

The courts have repeatedly held that a former 
officer or director of a dissolved corporation is au¬ 
thorized to execute a valid waiver on behalf of the 
corporation. Jaffee v. Commissioner, 45 F. (2d) 
629 (C. C. A. 2nd), certiorari denied, 283 U. S. 853; 
Godfrey v. Commissioner, 50 F. (2d) 79 (C. C. A. 
2nd), certiorari denied, 284 U. S. 653; United 
States v. Kemp, 12 F. (2d) 7 (C. C. A. 5th), 
certiorari denied, 273 U. S. 703; Angler Corpora¬ 
tion v. Commissioner, 50 F. (2d) 887 (C. C. A. 1st), 
certiorari (lenied, 284 U. S. 673. And it is definitely 
settled that waivers executed by corporate officers 
before dissolution but after the expiration of the 
statutory period for assessment are valid and op¬ 
erate to extend the period of assessment. Brown 
cf* Sons Lumber Co. v. Burnet, 282 U. S. 283; 
Burnet v. Chicago Bail way Equipment Co., 283 
U. S. 295. 

The Board recognized these decisions in its opin¬ 
ion, and held that waivers which had been executed 
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by an officer of the dissolved corporation prior to 
the expiration of the period of limitation^ were 
valid. But the Board held that the waiver^ which 

i 

were executed after the limitation period had ex¬ 
pired were invalid on the ground that the officers 
who signed them had no authority to waive a limi¬ 
tation which had already expired. In reaching this 
result, the Board referred (R. 42) to the W<fest Vir¬ 
ginia statute (W. Va. Code, 1923, c. 53, Sec. 59; 
now found with some modification in W. Va. Code, 
1931, c. 31, Art. 1, sec. 83) and held in effect that 
since the officers of the corporation were fiduciaries 
(R. 44)— 

Any action on the part of the corporation or 
its officers tending to permit payment of an 
uncollectible liability diverts the assets from 
those entitled thereto and exceeds the statu¬ 
tory limitation on the authority grafted. 

But the statute to which the Board referred im¬ 
poses no specific limitation upon the powers of the 
officers of a dissolved corporation which is appli¬ 
cable in this case. The statute expressly authorizes 
the doing by a dissolved corporation “of a|l lawful 
acts * * * in the corporate name, in like man¬ 
ner and with like effect as before such dissolution” 

i 

which are necessary for “enforcing its liabilities,” 
obviously referring to liabilities against the cor¬ 
poration. Since the officers of a corporation might 
validly have executed a waiver before dissolution 
even though the statute had expired {Brown & Sons 
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Lumber Co. v. Burnet, supra), the officers’ powers 
are as great after dissolution, since the statute au¬ 
thorizes the doing “of all lawful acts * * * in 

like manner and with like effect as before such 

i 

dissolution.” 

The West Virginia court in construing the stat¬ 
ute has held that after dissolution the “corporate 
powers still continue” for the purpose of winding- 
up its affairs. Irons v. Croft Hat c£* Notion Co., 
86 W. Va. 685, 700. See Lynchburg Colliery Co. 
v. Gauley c£* E. By. Co., 92 W. Va. 144. In Bill- 
myer Lumber Co. v. Merchants Coal Co., 66 W. Va. 
696, the Court said (p. 703) : 

By these laws, a corporation, after dissolu¬ 
tion, still remains a corporation, in contem¬ 
plation of law, for the purpose of suits to 
collect debts against it and the settlement 
and distribution of its assets. Code, chapter 
53, sections 57, 59. 

Certainly ithe adjustment of a corporation’s Fed¬ 
eral tax liability is a proper step in the winding up 
of its affairs and the distribution of its assets. 

The record discloses (R. 12-27) that the waivers 
were filed in connection with a complete readjust¬ 
ment and settlement of the tax liability of the two 

* 

corporations for the years from 1913 through 1917, 
and that as a result of this readjustment, overas¬ 
sessments were found in favor of the Development 
Company for the years 1913 and 1914. (R. 14.) 

The negotiations preceding this final adjustment 
had extended over a considerable period. A rev- 
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enue agent’s report was filed on June 30, 19^2, the 
corporations filed briefs on November 7, 192[£, and 
May 15,1925, and a conference was held by t^e Bu¬ 
reau with representatives of the corporations on 
March 16, 1925. (R. 14.) All of these steps taken 
toward the final settlement of the corporations’ tax 
liability, including the signing of the waivers, were, 
we submit, within the authoritv of the officers of the 
corporations to settle and adjust these liabilities 
as a step in the liquidation of the business. 

The present case, we believe, is not distinguish¬ 
able in principle from Brown & Sons Lumber Co. v. 
Burnet, 282 U. S. 283, supra, and Burnet v. Chicago 
Railway Equipment Co., 282 U. S. 295, supra. In 
the latter case the taxpayer contended its waiver 
was invalid because given after the limitation had 
expired, when an assessment would have been 
illegal. But the Supreme Court rejected this con¬ 
tention, saying (p. 303): 

Whether or not the Commissioner would 
have been liable to the taxpayer for a collec¬ 
tion made as the result of a jeopardy Assess¬ 
ment in 1925, we need not determine^. He 
clearly had the power to make such assess¬ 
ment and thereby compel the filing of a, claim 
for abatement and the giving of a bond, or, 
if such claim and accompanying bond were 
not filed, to make collection and relegate re¬ 
spondent to an action at law. In the absence 
of a determination that this deficiency was 
barred, it was the Commissioner’s duty to 
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proceed to insure the assessment and collec¬ 
tion of the tax. At his suggestion the tax¬ 
payer executed the waiver. Thereby it was 
enabled to have all questions concerning the 
alleged deficiency considered by the Board. 
A waiver given under such circumstances is 
not invalid. 

By giving the waivers in this case the Develop¬ 
ment Coqipany and the Drilling Company were re¬ 
lieved of the obligation to file a bond, and the Com¬ 
missioner refrained from collecting the tax and 
relegating the taxpayers to an action at law. As 
the Supreme Court held, “A waiver given under 
such circumstances is not invalid.” 

A corporate officer is no more and no less a 
fiduciarv after dissolution than before. We sub- 

i 

mit that whether the corporation was a going con¬ 
cern or in dissolution when the waiver was signed 
is immaterial in the application of this decision. 

Any doubts which might remain would seem to 
be removed by the express provision which Con¬ 
gress made with respect to transferee liability in 
Section 280 (c) of the Revenue Act of 1926, infra, 
which provides: 

For the purposes of this section, if the 
taxpayer is deceased, or in the case of a cor¬ 
poration, has terminated its existence, the 
period of limitation for assessment against 
the taxpayer shall be the period that would 
be in effect had the death or termination of 
existence not occurred. 
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The only Federal case which the Board cited in 
support of its proposition was Hammond v. Car¬ 
thage Sulphide Pulp & Paper Co 35 F. (2dj) 155 
(X. D. X. Y.). There it was held that an cjfficer 
of an undissolved corporation could not, aft^r the 
expiration of the limitations period, execijite a 
waiver extending the period without express au- 
thoritv from the Board of Directors. The deci- 
sion obviously has no direct application tb the 
question here involved and is contrary to the subse¬ 
quent decisions of the Supreme Court in Bro wn rf* 
Sons Lumber Co. v. Burnet, supra, and Burnet v. 
Chicago Railway Equipment Co., supra. 

There are several recent decisions which sup¬ 


port the Commissioner's position. Monarch Mills 


V. Jones, 59 F. (2d) 502 (C. C. A. 4th), invol 
dissolved corporation in South Carolina, in \ 
State there is a statute which bars all ac 
against a dissolved corporation not brought w 
two years of the dissolution. More than two ; 
after the dissolution, waivers were signed on b 
of the dissolved corporation by one of its off 
The court held the waivers valid. 1 

ved a 

vdiich 

tions 

ithin 

years 

elialf 

icers. 

1 In the District Court the taxpayer contended th 
waivers were not signed until after the period for 

at the 

assess- 


ment had expired. The District Court held that th^s was 
immaterial and that the waivers were valid whether ex¬ 
ecuted before or after the expiration of the period of limita¬ 
tion on assessment. 50 F. (2d) 180 (W. D. S. C.). 
Although the decisions of the Circuit Court of Appeals was 
based on slightly different grounds, the decision of the Dis¬ 
trict Court remains as a square authority in favor of the 
Commissioner. 
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In Colonial Trust Co. v. United States, 55 F. (2d) 
512 (C. Cls.), certiorari denied, 286 U. S. 560, a 
waiver signed by an executor was held valid al¬ 
though under the law of the State in which the 
executor was appointed, it had no authority to 
waive the statute of limitations. A similar result 
was reached in Aldridge v. United States, 64 C. Cls. 
424, where the court said (pp. 431-432): 

Congress * * * had the power * * * 
to provide not only a statute of limitations 
but the right to waive the limitation, and 
this right was given to the taxpayer. It 
cannot be contended that the power of 
Congress to confer the right can be taken 
away bv a State statute, much less bv a deci- 
sion of a State court. 

See also Davis v. United States, 27 F. (2d) 630 
(Maine) ; Dodge v. Commissioner, 13 B. T. A. 201. 

In California Iron Yards Co. v. Commissioner, 
47 F. (2d) 514 (C. C. A. 9th), a waiver executed on 
behalf of a suspended California corporation was 
held valid, although the California law provided a 
criminal penalty against anyone attempting to ex¬ 
ercise the rights or powers of any delinquent cor¬ 
poration, and also provided that every contract 
made in violation of the statute should be void. 
See also Concrete Engineering Co. v. Commis¬ 
sioner, 58 F. (2d) 566 (C. C. A. 8th). Compare 
Burnet v. Harmed, 287 U. S. 103,110. 
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CONCLUSION 

The decision of the Board of Tax Appeals!with 
respect to the liability of the South Penn Oil Com¬ 
pany for the deficiencies in taxes of the Big Creek 
Development Company for the years 1915 and 
1916 and of the Yawkey-Freeman Drilling Com¬ 
pany for the period from January 1 to Septeknber 
30, 1917, is erroneous and should be reversed 

Respectfully submitted. I 

G. A. Youngquist, j 
Assistant Attorney General. 
Sew all Key, 

Erwin N. Griswold, 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

J. A. Lyons, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

February, 1933. 




APPENDIX A 


STATUTES INVOLVED 

I 

The Revenue Act of 1924, c. 234, 43 Stat. 253, 
provides in part as follows: 

Sec. 277. (a) Except as provided in sec¬ 
tion 278 and in subdivision (b) of section 
274 and in subdivision (b) of section 279— 
***** 

(2) The amount of income, excess-profits, 
and war-profits taxes imposed by the Act en¬ 
titled “An Act to provide revenue, equalize 
duties, and encourage the industries of the 
United States, and for other purposes,” 
approved August 5, 1909, the Act entitled 
“An Act to reduce tariff duties and to pro¬ 
vide revenue for the Government, and for 
other purposes,” approved October 3, 1913, 
the Revenue Act of 1916, the Revenue Act 
of 1917, the Revenue Act of 1918, and by any 
such Act as amended, shall be assessed 
within five years after the return was filed, 
and no proceeding in court for the collection 
of such taxes shall be begun after the expira¬ 
tion of such period. (U. S. C., Title 26, 
Sec. 1057.) 

***** 

Sec. 278. * * * 
***** 

(c) Where both the Commissioner and the 
taxpayer have consented in writing to the 
assessment of the tax after the time pre¬ 
scribed in section 277 for its assessment the 
tax may be assessed at any time prior to the 
expiration of the period agreed upon. 

(U. S. C., Title 26, Sec. 1060.) 

***** 


( 14 ) 
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The Revenue Act of 1926, c. 27, 44 Stat. 9, pro¬ 
vides in part as follows (U. S. C. App., Title 26, 
Sec. 1069): 

Sec. 280. (a) The amounts of the fol¬ 
lowing liabilities shall, except as hereinafter 
in this section provided, be assessed, col¬ 
lected, and paid in the same manner I and 
subject to the same provisions and limita¬ 
tions as in the case of a deficiency in a| tax 
imposed by this title (including the provi¬ 
sions in case of delinquency in payment dfter 
notice and demand, the provisions authqriz- 
ing distraint and proceedings in court for 
collection, and the provisions prohibiting 
claims and suits for refunds) : 

(1) The liability, at law or in equity, of 
a transferee of property of a taxpayer, in 
respect of the tax (including interest, addi¬ 
tional amounts, and additions to the tax 
provided by law) imposed upon the taxpayer 
by this title or by any prior income, excess 
profits, or war profits tax Act. 

(2) The liability of a fiduciary under 
section 3467 of the Revised Statutes in re¬ 
spect of the payment of any such tax fpom 
the estate of the taxpayer. Any such liabil¬ 
ity may be either as to the amount of tax 
shown on the return or as to any deficiency 
in tax. 

(b) The period of limitation for assess¬ 
ment of any such liability of a transferee or 
fiduciary shall be as follows: 

(1) Within one year after the expiration 
of the period of limitation for assessment 
against the taxpayer; or 

(2) If the period of limitation for assess¬ 
ment against the taxpayer expired before 
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the enactment of this Act but assessment 
against the taxpayer was made within such 
period—then within six years after the 
making of such assessment against the tax¬ 
payer, but in no case later than one year 
after the enactment of this Act. 

(3) If a court proceeding against the tax¬ 
payer for the collection of the tax has been 
begun within either of the above periods— 
then within one year after return of execu¬ 
tion in such proceeding. 

(c) For the purposes of this section, if 
the taxpayer is deceased, or in the case of a 
corporation, has terminated its existence, 
the period of limitation for assessment 
against the taxpayer shall be the period that 
would be in effect had the death or termina¬ 
tion of existence not occurred. 

***** 



APPENDIX B 


SUMMARY OF THE WAIVERS INVOLVED 

For the Development Co.: 

For 1915— 


(1) Filed May 9,1925 (R. 36, 63). 


For 1916— 


(1) Filed January 2,1923 (R. 37, 63). 

(2) Filed February 7, 1924, to expire one 
after the expiration of the statutory period, o 
period as extended by waivers (R. 37, 63-64) 

(3) Filed January 17,1925 (R. 36, 64). 

(4) Filed November 4, 1925 (R. 36-37, 64) 


year 
Ir the 


For the Drilling Co.: 

For 1917— * j 

(1) Filed January 17, 1925 (R. 38, 65). | 

(2) Filed November 4,1925 (R. 38). 


The waivers filed November 4, 1925, wer$ not 
signed by the Commissioner; all the other waivers 
were signed by the Commissioner. All of the 
waivers were either unlimited or expired on 
December 31, 1925, except as noted. 
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Court of appeals of tfje District of Colum&ta 

No. 5708. 


David Burnet, Commissioner of Internal Iffcevenue, 

Appellant, 


vs. 


South Penn Oil Company, 


Appellee. 


BRIEF FOR THE APPELLEE.! 

: 

Statement. 

This ease is brought to this Court, pursuit to Sec¬ 
tions 1001, 1002 and 1003 of the Revenue Act of 1926 
(44 Stat. 109-110) and a stipulation as to vemle (R. 47), 
by a petition for review filed by the Commissioner of 
Internal Revenue, hereinafter called the Commissioner, 
on April 4, 1931 (R. 48-56), to review a decision by the 
United States Board of Tax Appeals enterejd October 
8, 1930, to the effect that there is not assessable against 
the South Penn Oil Company any liability jin respect 
of the additional income or profits taxes of Big Creek 
Development Company for the year 1915 in the amount 
of $3,510.55 or for the year 1916 in the amount of 
$5,756.16, or of Yawkey-Freeman Drilling Company for 
the period from January 1, 1917 to September 30, 1917, 
in the amount of $2,872.88 (R. 36, 45-46). j 

The findings and opinion of the Board of Tax Ap¬ 
peals, promulgated October 8, 1930 (R. 33), ar^ reported 
in 20 B. T. A^ 1180. 

In September, 1917, the taxpayers, Big Creek Devel¬ 
opment Company, hereinafter called the Development 
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Company, and Yawkey-Freeman Drilling Company, here¬ 
inafter called the Drilling Company, two corporations 
organized and existing under the laws of the State of 
West Virginia, were both dissolved under such laws and 
their assets were transferred to South Penn Oil Com¬ 
pany (R. 61-6;2). Statements to the effect that the respec¬ 
tive taxpayers had been dissolved were made in returns 
filed by them respectively on April 1, 1918, for the period 
from January 1, 1917, to September 30, 1917 (R. 65). 

The Commissioner determined that the amounts re¬ 
ferred to above are assessable against South Penn Oil 
Company, as transferee of the assets of the respective 
taxpayers, under Section 280 of the Revenue Act of 1926 
(44 Stat. 61) and notified South Penn Oil Company of his 
determination in a deficiency letter sent August 27, 1926 
(R. 10-11). South Penn Oil Company thereupon insti¬ 
tuted this proceeding in the Board of Tax Appeals to 
contest the correctness of the Commissioner's determina¬ 
tion (R. 6-10, 30-31). 

With respect to the proposed assessment against 
South Penn Oil Company of each of the amounts referred 
to above, the issue presented to this Court is the effect 
of the applicable statutes of limitation upon the Commis¬ 
sioner’s right to make such assessment. 

The periods of limitation upon assessment and col¬ 
lection of the faxes against the respective taxpayers, un¬ 
less extended by waiver, expired live years from the dates 
when the respective returns were filed (Revenue Act of 
1921, §250 (d), 42 Stat. 265; Revenue Act of 1924, §277 
(a), 43 Stat. 299). 

The dates of filing of the respective returns and the 
dates of expiration of the respective five-year periods 
were as follows: 


Year Return filed Five year period expired 

1915 . February 21, 1916 (R. 62) February 21, 1921 

1916 . April * 7, 1917 “ April “ 7, 1922 

1917 . April 1, 1918 “ April 1, 1923 
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The statute of limitations governing assessment of 
any transferee liability against South Penn Oil Company 
is Section 280 (b) of the Revenue Act of 1926 \Uiich pro¬ 
vides as follows: j 

“The period of limitation for assessment of any 

such liability of a transferee or fiduciarv shall be as 
* * 

follows: 

“(1) Within one year after the expiration of 
the period of limitation for assessment against 
the taxpayer; or 

“ (2) If the period of limitation for assessment 
against the taxpayer expired before the Enactment 
of this Act but assessment against the j taxpayer 
was made within such period,—then \Rithin six 
years after the making of such assessment against 
the taxpayer, but in no case later than one year 
after the enactment of this Act.” I 

The several taxes were assessed against tile respec¬ 
tive taxpayers on December 24, 1925 (R. 63). This was 
after the expiration of the five-year periods of limita¬ 
tion upon assessment and collection of the Respective 
taxes. The Commissioner relies upon several waivers 
to show that these periods of limitation were extended 
to the date when the taxes were assessed and that, ac¬ 
cordingly, the period of limitation upon assessment 
against the transferee has not expired, and for con¬ 
venience it may be assumed that the only question in 
this case with respect to the taxes for each year is 
whether the respective waivers which purported to ex¬ 
tend these periods of limitation to December 24, 1925, 
were valid as against the transferee. 

The facts concerning these waivers are setiforth on 
pages 63 to 65 of the record and will, so far as [relevant, 
be referred to in the argument. 

The statutes involved in this case are set forth in an 
appendix to this brief. 
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ARGUMENT. 

I. 

The respective waivers applicable to the 1915 
and 1916 taxes of the Development Company and 
the 1917 taxes of the Drilling Company were invalid 
for the reason that they were waivers executed on 
behalf of dissolved West Virginia corporations after 
the expiration of the respective periods of limitation. 

The waivers applicable to the 1915 and 1916 taxes 
of the Development Company and the 1917 taxes of the 
Drilling Company are waivers executed on behalf of dis¬ 
solved West Virginia corporations (R. 61-62, 63, 64, 65). 

The Commissioner concedes that thev were all executed 

* 

after the expiration of the respective periods of limita¬ 
tion. The sole question involved in the present point is 
whether a waiver executed on behalf of a dissolved West 
Virginia corporation after the expiration of the period 
of limitation is valid. 

We concede that the waiver of a corporation executed 
after the expiration of the period of limitation but be¬ 
fore dissolution is valid, but we submit that the Board of 
Tax Appeals was right in holding (R. 42-44) that the 
waiver of a West Virginia corporation executed after 
the expiration of the period of limitation and after dis¬ 
solution is invalid. 

The validity of a waiver of a dissolved corporation 
depends upon whether under the law of the State of its 
incorporation the corporation had power to execute waiv¬ 
ers after dissolution. This is clearlv shown in the cases 
involving waivers by dissolved corporations upon which 
the Commissioner relies. See Monarch Mills v. Jones , 
59 F. (2d) 502; Commissioner v. Angler Corporation-, 50 
F. (2d) 887; Commissioner v. Godfrey, 50 F. (2d) 79; 



5 


Jaffee v. Commissioner, 45 F. (2d) 679; United^ States v. 
Kemp, 12 F. (2d) 7. It is also indicated in Pottash Bros. 
v. Burnet, 60 App. D. C. 167, 50 F. (2d) 317, where, 
in determining the validity of a waiver signed by one 
partner on behalf of a dissolved partnership, this Court 
referred to the law of Pennsylvania, saying: 

“As the waiver in question was executed in 
Pennsylvania, and was to be performed in Penn¬ 
sylvania, we assume the decisions of the highest 
court of that state should be followed 1,1 * V’f 

Therefore, we submit, the cases cited by the Commissioner 
to show that the waiver of an executor is valifl. regard¬ 
less of his lack of authority under state law to sign it 
have no weight on the question involved here. 

The West Virginia statute defining the powers of dis¬ 
solved corporations which was in force at the tjme when 
the waivers involved in this case were executed was as 
follows: 

59. Effect of such dissolution or expira¬ 
tion—When a corporation shall expire or be dis¬ 
solved, its property and assets shall, under the 
order and direction of the board of directors then 
in office, or of the receiver or receivers Appointed 
for the purpose by such circuit court is men¬ 
tioned in the fifty-seventh section of thi*4 chapter, 
be subject to the payment of the liabilities of the 
corporation, and the expenses of winding up its 
affairs; and the surplus, if any, then remaining, 
to distribution among the stockholders according 
to their respective interests. And suits may be 
brought, continued or defended, the property, real 
or personal of the corporation be conveyed or 
transferred under the common seal or otherwise, 

t This Court held that the waiver was valid because wheri a partner¬ 
ship is voluntariiv dissolved the individual partners still have power to bind 
the partnership as to third persons who have no knowledge of the dissolu¬ 
tion, and there was no evidence that the Commissioner had knowledge of 
the dissolution prior to the signing of the waiver. If there were any similar 
rule relating to dissolved corporations it would not be applicable to this 
case because the Commissioner was given notice of the dissolution of the 
taxpayer corporations in their respective returns for the year 1^17 (R. 65). 
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and all lawful acts be done, in the corporate name, 
in like manner and with like effect as before such 
dissolution or expiration; but so far only as shall 
be necessary or proper for collecting the debts and 
claims due to the corporation, converting its prop¬ 
erty and assets into money. prosecuting and pro¬ 
tecting its rights, enforcing its liabilities, and pay¬ 
ing over and distributing its property and assets , 
or the proceeds thereof, to those entitled thereto 
(Acts 1882, c. 96; Barnes’ West Virginia Code, c. 
53, §59.) (Italics ours.) 


The Commissioner points out that the West Virginia 
statute authorizes the doing by a dissolved corporation 
“of all lawful acts * * * in like manner and with like 
effect as before such dissolution.” The language im¬ 
mediately following that quoted by the Commissioner, 
however, shows that such acts may be done “so far only 
as shall be necessary or proper” in the liquidation of the 
corporation. 

The waiving of an accrued defense of statute of limi¬ 
tations is not “necessary or proper” for the purposes 
stated in the portions of the statute italicized above and 
is therefore not within the powers of directors who are 
charged, with the duties of administering the affairs of 
the corporation after dissolution. Their duty is to pay 
the enforcible claims of creditors and distribute the re¬ 


maining assets to the stockholders. To surrender a de¬ 
fense of statute of limitations as to the claim of any 
creditor would be inconsistent with such duty because its 
effect would be to divert assets from stockholders or from 
other creditors having valid claims. The statute did not 
contemplate any action in the course of the liquidation of 
a corporation which would unnecessarily diminish the 
amount available for distribution to its stockholders and 
creditors. 

In that portion of its opinion in which it upheld the 
contention of the South Penn Oil Company on the pres¬ 
ent point the Board of Tax Appeals said: 


‘‘When the instruments upon whici} the re¬ 
spondent relies as permitting- the assessment were 
executed the corporation was not only dissolved 
but the statute of limitations on assessment and 
collection of such taxes had run. These instru¬ 
ments, if effective to bind the corporation, did not 
merely extend the time for collection o| f the tax 
but waived a defense which might have been inter¬ 
posed to its collection. Their effect, if tlje conten¬ 
tion of the respondent is to be upheld, was to 
permit the collection of an obligation which at the 
time of their execution was uncollectible.! We are 
of the opinion that neither the directors nor an 
officer of the taxpayers had any such Authority 
after the dissolution. The statute gii^es them 
power to act ‘so far only as shall be necessary or 
proper for * * * paying over its property and 
assets, or the proceeds thereof, to those entitled 
thereto.’ Any action on the part of the corpora¬ 
tion or its officers tending to permit pajyment of 
an uncollectible liability diverts the assets from 
those entitled thereto and exceeds the 'statutory 
limitation on the authority granted” (R.|44). 

| 

The lack of power on the part of the directors of a 
dissolved West Virginia corporation to waive the de¬ 
fense of statute of limitations is shown not onlv bv the 

%> 

above statute but also by a well considered decision of 
the highest court of West Virginia. In Par riot l v. Edge- 
wood Coal Co., 91 W. Va. 44, 112 S. E. 191, it was held 
that a stockholder of a dissolved West Virginia corpo¬ 
ration has a right to require that the defense be inter¬ 
posed in an action upon a barred claim. In its opinion 
the Court said: 

“After the sale of the property and the dissolu¬ 
tion, and the placing of the funds of the corporation 
in the hands of trustees, the only beneficiaries thereof 
were the creditors and stockholders. The question 
so far as we know has never been decided here or 
in Virginia; but in 2 Cook on Corporations (7th Ed.) 
§641, p. 1783, we find it stated in the text that stock- 
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holders | may insist on the application of the statute 
of limitations in so far as it is a bar to the claim 
of corporate creditors upon the assets. * * * We 
find alsp that Mr. Thompson in his work on Corpo¬ 
rations, and predicated on the two cases cited by Mr. 
Cook, says: 

“ ‘But stockholders may insist on the applica¬ 
tion of the statute of limitations to the claims of 
creditors on distribution after dissolution.’ 5 
Thompson on Corporations ( 2 d Ed.) $6578, p. 

1 070 
1 ') / »>. 


44 * * * would seem that there ought to be 
some one clothed with legal right and authority to 
protect the rights of stockholders and others against 
debts doubtful or barred bv the statute; and who 
would or could do this if not a stockholder. In the 
Georgia case Judge Bleckley pertinently concludes: 


“ ‘The right of urging the defenses would pass 
to whomsoever would take the assets as the result 
of defending successfully, to creditors in compet¬ 
ing among themselves, and to stockholders in com¬ 
peting with creditors. This seems to us to be the 
reason of the matter; and the reason of it is the 
law of it, there being no other authority on the 
subject that we are aware of’/’ (112 S. E. 194.) 


This West Virginia case is in accord with all of the other 
authorities on the subject which we have been able to 
find. See Johnson v. Talley , 60 Ga. 540; 8 Thompson, 
Corporations, 3 ed., $6532; 3 Cook, Corporations, 8 ed., 
$641, p. 2378. 

We have carefullv examined all of the cases involving 
waivers of dissolved corporations which the Commis¬ 
sioner cites and have been unable to find anything show¬ 
ing that anyj one of them involved a waiver executed 
after the expiration of the period of limitation. In most 
of them the report clearly shows that no such waiver was 
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involved.* In general, the theory of these cdses is that 
the execution of waivers is within the powers given by 
the state statutes because it is a reasonable! incidental 
step in the settlement of the corporation’s liabilities and 
may benefit stockholders by leading to a reduction of the 
liabilities. See Monarch Mills v. Jones, supra , p. 502; 
Commissioner v. Angier Corporation, supra, p. 889; 
Jaffee v. Commissioner, supra, p. 083; United States v. 
Kemp, supra , p. 8. The premise of this theory is the 
existence of an enforcible tax liability at the iime of the 
execution of the waiver. This premise is concededly 
absent in the present case, and therefore the c^ses relied 
upon by the Commissioner are not in point arid the fact, 
pointed out in the Commissioner’s brief, that t^e waivers 
were filed in the course of negotiations for ^he adjust¬ 
ment of the barred tax liability, is irrelevant. 

In California Iron Yards Co. v. Commissioner, 47 F. 
(2d) 514, upon which the Commissioner relies, the Cir¬ 
cuit Court of Appeals for the Ninth Circuit Court held 
that a waiver executed after the expiration of the period 
of limitation by a corporation suspended undej* state law 
for non-payment of its license tax was valid. The opin¬ 
ion indicates, however, that a different result might have 

* This is particularly true of Monarch Mills v. Jones, of F. (2d) 502 
(C. C. A., 4th Circ.). in which the Court says, at p. 504: 

“When the waivers were signed, the five-year period had not 
expired * * *.** 

The Commissioner says in a footnote in his brief that the District Court 
held in this ease (56 F. (2d) ISO), that the waivers were valid whether 
executed before or after the expiration of the period of limitation. We do 
not believe that this is a correct construction of the opinion. The opinion 
shows that the waivers were executed within the five-year pefiod of limita¬ 
tion under the Revenue Act of 1921 and the Court concludes its discussion 
of the waiver question bv referring to cases which involved the retroactive 
effect of revenue acts adopted subsequent to 1917 and saving, at p. 184: 

“These cases will show, we think, that the waivers were filed 
in time and that neither the assessment nor the collection of the 
taxes in question were barred by the statute. 0 (Italics ours.) 

Apparently, the contention of the plaintiff in that case to the effect that 
the waivers had not been signed until after the period for assessment had 
expired was based upon the theory that the five-year period of limitation, 
which first appeared in the Revenue Act of 1921, did not supplant the three- 
year period under prior acts which had expired when the waivers were 
executed. 
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been reached had the corporation been dissolved rather 
than merely suspended. The Court said, at pages 515- 
516: 

4 ‘The question thus presented is whether or 
not the corporation which is in default for failure 
to pay its license tax to the state of California is 
prohibited by the above-quoted law of that state 
from filing a waiver with reference to the imposi¬ 
tion of taxes as authorized by the laws of the 

United States. If bv the laws of California the 

* 

penalty for failure to pay the license tax was the 
forfeiture of its charter and the dissolution of the 
corporation, as was formerly the case, it might 
well be contended that, in view of the fact that the 
corporation no longer exists, it could not take ad¬ 
vantage of anv law of the federal government 
authorizing a corporation to act in reference to 
federal taxes for the same reason that a dead per¬ 
son could not act under laws authorizing living 
individuals to act.” 

In the later case of McPherson v. Commissioner, 54 F. 
(2d) 751, the same Court intimated that a waiver exe¬ 
cuted by a dissolved corporation after the expiration of 
the period of limitation is invalid. There, in disposing 
of an argument to the effect that a waiver executed bv a 
dissolved corporation before the expiration of the period 
of limitation was invalid, the Court said, at page 753: 

“The argument to the point discussed might 
come with greater force had the trustees made the 
waiver after the statutory time within which the 

m/ 

primary tax might be assessed had expired.” 

Another case supporting the view that a waiver of a 
dissolved corporation executed after the expiration of 
the period of limitation is invalid is Hammond v. Carth¬ 
age Sulphite Pulp & Paper Co., 34 F. (2d) 157 (D. C., 
X. D. X. Y.), where the Court, with reference to waivers 
signed before the expiration of the period of limitation 
by an officer of a corporation after the commencement of 
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a proceeding for the appointment of a received- for it but 
before the receiver had been appointed, saic^, at pages 
156-157: 

“Even though the property of the corporation 
was in custodia legis, as claimed by tjie receiver 
and mortgage company, the acts of th^ officers of 
the corporation subsequent to the issuance of the 
order to show cause and prior to the appointment 
of a receiver are binding upon the corporation and 
receiver unless the acts performed were prejudical 
to the the a existing rights of its then existing 
creditors. In this case the time for the govern¬ 
ment to assess and proceed to collect additional 
taxes for 1918 had not expired and the extension 
of the time hg an officer of the corporation teas not 
an act of such nature that the court should declare 
it invalid.” (Italics ours.) 

The Commissioner’s attempted distinction of this case 
relates to a waiver other than the one which the Court 
was discussing in the above passage. 

There is nothing in the cases of Brown & \Sons Lum¬ 
ber Co. v. Burnet, 282 U. S. 283, or Burnet jv. Chicago 
Railway Equipment Co., 282 U. S. 295, upon which the 
Commissioner seems to place great reliance, which has 
any bearing upon the validity of a waiver of a dissolved 
corporation. The language from the opinion! in the lat¬ 
ter case quoted by the Commissioner related solely to the 
taxpayer’s contention that the waiver was invalid be¬ 
cause secured bv duress. 

ml 

The Development Company and the Drilling Company 
being without power under West Virginia laV to give up 
the defense of statute of limitations, we submit that the 
waivers executed on their behalf after the expiration of 
the period of limitation are invalid and that accordingly 
no assessment can be made against South Penn Oil Com¬ 
pany with respect to the 1915 and 1916 takes of the 
former or the 1917 taxes of the latter. 
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II. 

The respective waivers applicable to the 1915 
and 1916 taxes of the Development Company and 
the 1917 taxes of the Drilling Company were invalid, 
at least as against South Penn Oil Company, for the 
additional reason that its transferee liability could 
not be revived by waivers executed after the expira¬ 
tion of the period of limitation. 

Irrespective of Section 1106 (a) of the Revenue Act 
of 1926, the effect of the expiration of the period of limi¬ 
tation upon assessment and collection of income taxes is 
to extinguish the liabilitv for the taxes. This is shown 
by analogous Supreme Court cases involving similar 
statutory limitations upon statutory causes of action. 
Wm. Darner <£ Co. v. Gulf <& Ship Island B. B. Co.. 268 
U. S. 633, 636; Kansas City So. By. Co. v. Wolf, 261 U. S. 
133, 139; Phillips v. Grand Trunk By. Co., 236 U. S. 662, 
666; Atlantic Coast Line B. B. Co. v. Burnette, 239 U. S. 
199, 201; Central Vermont By. Co. v. White, 238 TJ. S. 507, 
oil; The Harrisburg, 119 U. S. 199, 214; Davis v. Mills, 
194 V. S. 451, 454. It has also been recognized in some 
tax cases. See Bashar a v. Hopkins, 290 Fed. 592, 595; 
Citizens’ Bank v. Miller-Link Lumber Co., 16 F. (2d) 163, 
164; Gove v. Nichols, 23 F. (2d) 856, 857. 

Thus the expiration of the period of limitation upon 
assessment and collection of the taxes as against the 
dissolved eorpprations not only provided a defense to 
South Penn Oil Company as transferee ( United States 
v. Updike, 281 V. S. 489; Bussell v. United States, 278 
U. S. 181), but, also extinguished its transferee liability. 
We submit that waivers executed on behalf of the dis¬ 
solved corporations should not be effective to revive the 
extinguished liability of the transferee. 
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With respect to liability for taxes, a dissolv 
ration and the transferee of its assets occupy a 
similar to that of principal and surety. In Sfy 
Commissioner, 11 B. T. A. 437, the Board of Tax 
said, at page 440: 


“Here, by operation of Section 1106 ( 
Revenue Act of 1926, the primary liabilii\ 
transferor was extinguished and it follb 
the secondary liability of the petitioner 
feree was also extinguished.” (Italics 


on 


corpo¬ 
ration 
encer v. 
Appeals 


a 


) of the 
y of the 
ws that 
s trans- 
rs.) 


The well settled rule to the effect that where ihe prin¬ 
cipal debtor and the surety are not joint obligors the 
former cannot by a waiver renew the liability of the lat¬ 
ter without his consent (see Williston, on Contracts, 


§193; Cross v. Allen, 141 U. S. 528, 535-536), sjiould be 
applied to the relation between dissolved corporation 
and transferee and protect the latter from a revival of 
its liabilitv bv waivers executed bv the former. 


III. I 

The respective waivers applicable to the 1915 
taxes of the Development Company and the 1917 
taxes of the Drilling Company were invalid for the 
additional reason that they were not authoxjized by 
Section 278 of the Revenue Act of 1924. 


The waivers applicable to the 1915 taxes ofj the De¬ 


velopment Company and the 1917 taxes of the 


Company were filed while the Revenue Act of 1924 was 
in force (R. 63, 65). Section 277 (a) of this j\ct pro¬ 
vides that, except as provided in Section 278, ^nd two 
other sections which are not material in this ckse, the 
amount of the taxes for anv prior vear “shall be assessed 


within five years after the return was filed, and 
ceeding in court for the collection of such taxes 


Drilling 


no pro- 
shall be 
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begun after the expiration of such period.” Section 278 
(c), which after the enactment of the Act constituted the 
only statutory authority for waivers (see Florsheim 
Bros. Drygoods Co. v. United States, 280 U. S. 453, 467; 
Uncasi'ille Manufacturing Co. v. Commissioner, 55 F. 
(2d) 893. 896), provides as follows: 

“Where both the Commissioner and the tax¬ 
payer have consented in writing to the assessment 
of the tax after the time prescribed in section 277 

for its assessment the tax mav be assessed at anv 

• • 

time prior to tlie expiration of the period agreed 
Upon.” 

Section 278 (c) provides in part as follows: 

“Tips section shall not (1) authorize the assess¬ 
ment of a tax or the collection thereof bv distraint 
or by a proceeding in court if at the time of the 
enactment of this Act such assessment, distraint, 
or proceeding was barred by the period of limita¬ 
tion then in existence * * 

At the time of the enactment of the Act, June 2, 1924, 
as is shown above in the statement of facts, the assess¬ 
ment and collection of each of the respective taxes had 
been “barred by the period of limitation then in exist¬ 
ence.” We submit that for this reason the waivers were 

not authorized bv Section 278 and were therefore invalid. 

* 

This point is now before the Supreme Court in 
McDonnell v. United States , Xo. 90, October Term, 1932, 
which may be decided before the present case is argued. 
The point has been decided against the taxpayer by 
the United States Court of Claims which rendered the 
decision appealed from in the McDonnell case (59 F. (2d) 
290), and by the Circuit Court of Appeals for the Ninth 
Circuit in Pacific ('oast Steel Co. v. McLaughlin, 61 F. 
(2d) 73, and has been decided in favor of the taxpayer 
in Uncasville Manufacturing Co. v. Commissioner, 55 F. 
(2d) 893, certiorari denied, 76 L. Ed. 670. 
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IV 


The only waiver applicable to the 1917 taxes of 

ditional 
a letter 


the Drilling Company was invalid for the ad 
reason that it was executed in response to 
from the office of the Commissioner, whic^i repre¬ 


sented that the period of limitation had 
expired. 


not yet 


As is shown above in the statement of facts, tlje period 
of limitation upon assessment and collection of the 1917 
taxes of the Drilling’ Company expired long before Janu¬ 
ary 17, 1925, the date when the only waiver applicable 
to those taxes was filed (R. 65). This waiver was exe¬ 
cuted in response to a request from the office of the Com¬ 
missioner in a letter reading, so far as material, as fol¬ 
lows : 

“Reference is made to your brief dijted No¬ 
vember 7, 1924, in which you protest against the 
assessment of the deficiency in tax disclosed for 
the taxable years 1916 and 1917 as shown)in office 
letter dated October 10, 1924. 

“The Bureau desires to proceed in the 
manner to the consideration of anv info 
submitted by you. However, the statutory period 
within which the Commissioner mav asselss addi- 
tional taxes for the years involved will expire pres¬ 
ently and in order to avoid the necessity of 
an assessment prior to such consideration 
quested that you sign the enclosed form of waiver 
and return the same to this office within ten days 
from the date of this letter” (Italics ours) (R. 65). 

This circumstance brings this case squarely within the 
decision of this Court in Joy Floral Co. v. Commissioner, 
58 App. I). C. 277, 29 F. (2d) 865, which held aj waiver 
executed under almost identical circumstances invalid. 
That case apparently came to this Court upon tjhe find¬ 
ings of the Board of Tax Appeals. The pertinjent evi- 


regular 

rmation 


making 
it is re- 


I 
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dence in these findings shows merely that the waiver 
was executed after the Commissioner had mailed to the 
taxpayer a letter, similar to that quoted above, stating 
that the period of limitation would expire “presently.” 
In holding the waiver before it invalid this Court said, 
at page 867: 


“In this case, it may be explained, the record 

discloses without dispute that, when the written 

consent was executed bv the Commissioner and 

* 

the taxpayer, they both rested under the mistaken 
belief that the five-year period of limitation had 
not yet expired. The taxpayer, it appears, was 
led into this belief bv a written notice sent to him 
by the Deputy Commissioner, containing an er¬ 
roneous statement to that effect. Neither the 
Commissioner nor the taxpayer, when the consent 
was signed, actually intended it as a waiver of the 
taxpayer’s rights if any, arising from the fact 
that the five-year period had already expired.” 


The Joy Floral case is not overruled on this point by 

any of the later decisions of the Supreme Court on the 

validitv of waivers. 

* 

In Panther Rubber Manufacturing Co. v. Conmns- 
sioner , 45 F. |(2d) 314, the Circuit Court of Appeals for 
the First Circuit held that a waiver executed under simi¬ 
lar circumstances was invalid. The Court said, at page 
316: 

“A waiver is the intentional relinquishment of 
a known right. Waiver implies knowledge and is 
not applicable to one who has acted without full 
knowledge of all of the facts. The party relying 
on waivers assumes the burden of proof as to the 
knowledge of the party making the waiver. There 
can, of course, be no waiver where it was obtained 
bv duress or fraud.” 

****** 

“How do these well-established principles of 
the law of waiver affect this case? Neither the 
president nor comptroller knew at the time that 
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the right to assess an additional tax [no longer 
existed. ” j 

* * * * * | * 
“Not onlv thev did not know that tlie govern- 
ment had no power at that time to assesp an addi¬ 
tional tax, but they were misled by the a|gent, who 
asserted that unless the waiver was signed the 
Commissioner would at once proceed to Assess the 
deficiency. It amounted to an assert ioiji that the 
government still had the power to assess*; that the 
period had not expired. Fraud may consist not 
only in stating a fact known to be false, intend¬ 
ing it to be relied on, but in asserting as of one’s 
own knowledge, especially by one who would be 
presumed to know, material facts, susceptible of 
knowledge, when the person so stating| does not 
know whether thev are true or false, but! which in 
fact are false, even though he may believe them 
to be true.” 

CONCLUSION. 

It is respectfully submitted that the decision of 
the Board of Tax Appeals to the effect that there is 
not assessable against South Penn Oil Company any 
liability for the deficiencies in taxes of Big Creek 
Development Company for the year 1915 or the year 
1916 or of Yawkey-Freeman Drilling Company for 
the period from January 1, 1917, to Septeijnber 30, 
1917, should be affirmed. 

Respectfully submitted, 

Oscar R. Ewin 
Harold L. 

Attorneys for the Appellee. 




18 


APPENDIX. 

Revenue Act of 1921, §250 (d) (42 Stat. 265): 

The amount of income, excess-profits or war- 

profits taxes due under any return made under this 

Act for the taxable year 1921 or succeeding taxable 

years shall be determined and assessed by the Com- 

missioner within four years after the return was 

filed, and the amount of any such taxes due under 
* * 

any return made under this Act for prior taxable 
years or under prior income, excess-profits, or war- 
profits tax Acts, or under section 38 of the Act en¬ 
titled “An Act to provide revenue, equalize duties, 
and encourage the industries of the United States, 
and for other purposes,’’ approved August 5, 1909, 

shall be determined and assessed within five years 

• 

after the return was filed, unless both the Commis¬ 
sioner and the taxpayer consent in writing to a later 
determination, assessment, and collection of the tax: 
and no suit or proceeding for the collection of any 
such taxes due under this Act or under prior in¬ 
come, excess-profits, or war-profits tax Acts, or of 
any taxes due under section 38 of such Act of Au- 
gust 5, 1909, shall be begun, after the expiration of 
five years after the date when such return was 
filed, . . .” 

Revenue Act of 1924, §277 (a) (43 Stat. 299): 

Except as provided in section 278 and in sub¬ 
division (b) of section 274 and in subdivision (b) of 
section 279— 

****** 

(2) The amount of income, excess-profits, and 
war-profits taxes imposed by the Act entitled “An 
Act to provide revenue, equalize duties, and encour¬ 
age the industries of the United States, and for other 
purposes,” approved August 5, 1909, the Act en¬ 
titled “An Act to reduce tariff duties and to pro¬ 
vide revenue for the Government, and for other 
purposes,” approved October 3, 1913, the Revenue 
Act of 1916, the Revenue Act of 1917, the Revenue 
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Act of 1918, and by any such Act as amended, shall 
be assessed within five years after the rfeturn was 
filed, and no proceeding in court for the collection 
of such taxes shall be begun after the expiration of 
such period. 

Revenue Act of 1924, §278 (c) (43 Stat. 301)): 

Where both the Commissioner and thel taxpayer 
have consented in writing to the assessment of the 
tax after the time prescribed in section 277 for its 
assessment the tax may be assessed at any time 
prior to the expiration of the period agreed upon. 

Revenue Act of 1924, §278 (e) (43 Stat. 30(j) : 

This section shall not (1) authorize the assess¬ 
ment of a tax or the collection thereof bv distraint 
or by a proceeding in court if at the time of the en¬ 
actment of this Act such assessment, distraint, or 
proceeding was barred by the period of limitation 
then in existence, or (2) affect any assessment made, 
or distraint or proceeding in court begun, before the 
enactment of this Act. 

Revenue Act of 1926, §280 (44 Stat. 61): 

(a) The amounts of the following liabilities 
shall, except as hereinafter in this section provided, 
be assessed, collected, and paid in the samb manner 
and subject to the same provisions and limitations 
as in the case of a deficiency in a tax imposed by this 
title (including the provisions in case of delinquency 
in payment after notice and demand, the provisions 
authorizing distraint and proceedings in court for 
collection, and the provisions prohibiting claims and 
suits for refunds): 

(1) The liability, at law or in equity, of a trans¬ 
feree of property of a taxpayer, in respect of the 
tax (including interest, additional amounts, and ad¬ 
ditions to the tax provided by law) imposed upon 
the taxpayer by this title or by any prior! income, 
excess-profits, or war-profits tax Act. j 

* * * * * * 

■ 



20 


(b) Tbe period of limitation for assessment of 
anv such liability of a transferee or fiduciary shall 
be as follows: 

(1) Within one year after the expiration of the 
period of limitation for assessment against the tax¬ 
payer; or 

(2) If the period of limitation for assessment 
against the taxpayer expired before the enactment 
of this Act but assessment against the taxpayer was 
made within such period,—then within six years 
after the making of such assessment against the tax¬ 
payer, but in no case later than one year after the 
enactment of this Act. 

****** 

• #• 

Revenue Act of 1926, ^1100 (a) (44 Stat. 113): 

The bar*t)f the statute of limitations against the 
United States in respect of any internal-revenue tax 
shall not ofily operate to bar the remedy but shall 
extinguish the liability; but no credit or refund in 
respect of such tax shall be allowed unless the tax¬ 
payer has overpaid the tax. The bar of the statute 
of limitations against the taxpayer in respect of any 
internal-revenue tax shall not only operate to bar 
the remedy but shall extinguish the liability; but no 
collection in respect of such tax shall be made unless 
the taxpayer has underpaid the tax. 


( 3692 ) 




